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SPECIAL NOTICES

COMMERCE
ADMINISTRATION

PUBLIC HEARING ON PROPOSED FEES FOR SERVICES PROVIDED AND COSTS INCURRED BY THE
DEPARTMENT OF COMMERCE DURING FISCAL YEAR 2004

The Department of Commerce will hold a hearing on Tuesday, December 10, 2002, at 1:00 p.m. at the Heber M. Wells Building,
160 East 300 South, Room 205, Salt Lake City, Utah.

The purpose of the hearing is to obtain public comment on proposed fees which could to be assessed for services provided and
costs which would be incurred by the Department during Fiscal Year 2004. Subsection 63-38-3.2(2)(b) of the Budgetary
Procedures Act provides that an agency shall conduct a public hearing on any proposed regulatory fee.

Background: Various divisions of the Department assess fees for licensure, registration, or certification of individuals and
businesses to engage in certain occupations and professions. Many existing fees for various divisions are unchanged in the
proposed fee schedule. However, most fees assessed for services provided and costs incurred by the Division of Occupational
and Professional Licensing are being increased based on a fee study made by that division.

The proposed fee schedule has been prepared for consideration by the Legislature during its 2003 General Session. Copies of
those schedules will be distributed at the December 10, 2002, hearing.

For further information, please contact Joyce McStotts at (801) 530-6347.

End of the Special Notices Section
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NOTICES OF
PROPOSED RULES

A state agency may file a PROPOSED RULE when it determines the need for a new rule, a substantive change to an
existing rule, or a repeal of an existing rule. Filings received between November 2, 2002, 12:00 a.m., and November
15, 2002, 11:59 p.m. are included in this, the December 1, 2002, issue of the Utah State Bulletin.

In this publication, each PROPOSED RULE is preceded by a RULE ANALYSIS. This analysis provides summary
information about the PROPOSED RULE including the name of a contact person, anticipated cost impact of the rule,
and legal cross-references.

Following the RULE ANALYSIS, the text of the PROPOSED RULE is usually printed. New rules or additions made to
existing rules are underlined (e.g., example). Deletions made to existing rules are struck out with brackets
surrounding them (e.g., [example]). Rules being repealed are completely struck out. A row of dotsinthetext(-----
-) indicates that unaffected text was removed to conserve space. If a PROPOSED RULE is too long to print, the
Division of Administrative Rules will include only the RULE ANALYSIS. A copy of each rule that is too long to print is
available from the filing agency or from the Division of Administrative Rules.

The law requires that an agency accept public comment on PROPOSED RULES published in this issue of the Utah
State Bulletin until at least December 31, 2002. The agency may accept comment beyond this date and will list the
last day the agency will accept comment in the RULE ANALYSIS. The agency may also hold public hearings.
Additionally, citizens or organizations may request the agency to hold a hearing on a specific PROPOSED RULE.
Section 63-46a-5 (1987) requires that a hearing request be received "in writing not more than 15 days after the
publication date of the PROPOSED RULE."

From the end of the public comment period through March 31, 2003, the agency may notify the Division of
Administrative Rules that it wants to make the PROPOSED RULE effective. The agency sets the effective date. The
date may be no fewer than 31 days nor more than 120 days after the publication date of this issue of the Utah State
Bulletin. Alternatively, the agency may file a CHANGE IN PROPOSED RULE in response to comments received. If the
Division of Administrative Rules does not receive a NOTICE OF EFFECTIVE DATE or a CHANGE IN PROPOSED RULE, the
PRoPOSED RULE filing lapses and the agency must start the process over.

The public, interest groups, and governmental agencies are invited to review and comment on PROPOSED RULES.
Comment may be directed to the contact person identified on the RULE ANALYSIS for each rule.

PROPOSED RULES are governed by Utah Code Section 63-46a-4 (2001); and Utah Administrative Code Rule R15-2,
and Sections R15-4-3, R15-4-4, R15-4-5, R15-4-9, and R15-4-10.

The Proposed Rules Begin on the Following Page.
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DAR File No. 25639

NOTICES OF PROPOSED RULES

Administrative Services, Facilities
Construction and Management

R23-3

Authorization of Programs for Capital
Development Projects

NOTICE OF PROPOSED RULE
(Repeal and Reenact)
DAR FiLE No.: 25639

FiLED: 11/14/2002, 15:30

RULE ANALYSIS

PURPOSE OF THE RULE OR REASON FOR THE CHANGE: This rule
establishes policies and procedures for the authorization,
funding, and development of programs for capital projects and
the use and administration of the Division of Facilities
Construction and Management (DFCM) Planning Fund. The
rule is being modified to: 1) reflect changes in legislative
processes and expectations, 2) address when a programming
firm may also participate in the project design, and 3) update
and incorporate provisions governing the DFCM Planning
Fund that were previously addressed in Rule R23-8, Planning
Fund Use, which is being repealed. (DAR NOTE: The
proposed repeal of R23-8 is found under DAR No. 25640 in
this Bulletin.)

SUMMARY OF THE RULE OR CHANGE: The following changes are
accomplished through the repeal and reenactment of Rule
R23-3 and the concurrent repeal of Rule R23-8: 1) the
previous requirement of obtaining legislative or Building Board
approval before programming of projects funded with non-
state funds is removed. Approval will only be required for
projects to be constructed with state funds. This is consistent
with current legislative practice and expectations; 2) the
changes clarify the funding sources that may be used for
programming contracts; 3) with certain exceptions, the
changes prohibit a firm that has a prime contract with the state
for developing a program from being eligible to design the
project; and 4) the changes transfer and update the provisions
of Rule R23-8 into Rule R23-3. The only substantive change
being made to the text of Rule 23-8 that is being added is to
increase the level at which the Building Board must approve
the use of Planning Funds from $20,000 to $25,000. This
places all provisions relating to planning of state capital
projects into one rule.

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Sections 63A-5-103 and 63A-5-211

ANTICIPATED COST OR SAVINGS TO:

< THE STATE BUDGET: The rule changes do not have a cost
impact on the State budget as they only address approval
requirements and eligibility for award of contracts. The
changes to not impact the cost of services procured.

% LOCAL GOVERNMENTS: The rule does not apply to local
government so there is no cost impact on local government.
“ OTHER PERSONS: The rule generally prohibits an
architectural firm from doing both the programming and design

of a project. At the time that a programming contract is
solicited, firms will need to decide if they are willing to only do
the programming phase or if they want to pursue the design
with its accompaning higher fee at a later date. The restriction
from pursuing both contracts will result in a different
distribution of work among the architectural firms. This could
result in positive or negative impacts on revenue for individual
firms.

COMPLIANCE COSTS FOR AFFECTED PERSONS: There will be a
slight reduction in time spent to obtain approval to proceed
with the programming of a project, primarily for institutions of
Higher Education. There are no additional compliance costs
to architects resulting from this rule change other than the
potential revenue impact described in "Other persons" above.
There is a minor cost savings for the firm that is awarded the
programming contract in that the programming firm will not be
allowed to expend the cost of preparing a proposal for the
design.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: This rule change modifies the
eligibility for pursuing design contracts in a way that improves
the fairness of the selection process. This may result in
different firms being selected for specific contracts which
could then have either a positive or negative impact on the
revenues of individual firms. The other changes in the rule do
not have a fiscal impact on business.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

ADMINISTRATIVE SERVICES

FACILITIES CONSTRUCTION AND MANAGEMENT

Room 4110 STATE OFFICE BLDG

450 N MAIN ST

SALT LAKE CITY UT 84114-1201, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Kenneth Nye at the above address, by phone at 801-538-
3284, by FAX at 801-538-3378, or by Internet E-mail at
knye@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 12/31/2002.

THIS RULE MAY BECOME EFFECTIVE ON: 01/02/2003

AUTHORIZED BY: Joseph A. Jenkins, Director

R23. Administrative Services, Facilities Construction and
Management.

[R233. horizati £ p for_Capital_Devel
Projeets:
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NOTICES OF PROPOSED RULES DAR File No. 25639

63A-5-104()(a)
R23-3. Planning and Programming for Capital Projects.
R23-3-1. Purpose and Authority.

(1) This rule establishes policies and procedures for the
authorization, funding, and development of programs for capital
development and capital improvement projects and the use and
administration of the Planning Fund.

2) The Board's authority to administer the planning process
for state facilities is contained in Section 63A-5-103.

(3) The statutes governing the Planning Fund are contained in
Section 63A-5-211.

(4) The Board's authority to make rules for its duties and those
of the Division is set forth in Subsection 63A-5-103(1).

R23-3-2. Definitions.
(1) "Agency" means each department, agency, institution
commission, board, or other administrative unit of the State of Utah.
(2) "Board" means the State Building Board established
pursuant to Section 63A-5-101.
(3) "Capital Development" is defined in Section 63A-5-104.
(4) "Capital Improvement" is defined in Section 63A-5-104.
(5) "Director" means the Director of the Division, including
unless otherwise stated, his duly authorized designee.
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DAR File No. 25639

NOTICES OF PROPOSED RULES

(6) "Division" means the Division of Facilities Construction

R23-3-7. Restrictions of Programming Firm.

and Management established pursuant to Section 63A-5-201.

(7) "Planning Fund" means the revolving fund created pursuant
to Section 63A-5-211 for the purposes outlined therein.

(8) "Program" means a document containing a detailed

description of the scope, the required areas and their relationships,
and the estimated cost of a construction project.

(a) "Program" typically refers to an architectural program but,
as used in this rule, the term "program" includes studies that

(1) A firm that prepares a program for a project may not be
selected as the lead design firm or be a subconsultant to the lead
design firm or contractor of that project.

(2) The restriction contained in subsection (1) does not apply

to:

(a) a subconsultant to the firm preparing the program unless

the procurement documents for the selection of the programming
firm state otherwise;

approximate an architectural program in purpose and detail.
(b) "Program" does not mean feasibility studies, building
evaluations, master plans, or general project descriptions prepared

(b) a single selection of a firm to provide both the

programming and design services for a project;
(c) the selection of a design firm if the scope and cost of the

for purposes of soliciting funding through donations or grants.

R23-3-3. When Programs Are Required.

(1) For capital development projects, a program must be
developed before the design may begin unless the Director
determines that a program is not needed for that specific project.

design services are small enough to be procured under the small
purchase of architect/engineer services contained in Section R23-2-

19;

d) firms entering into contracts for programming services

prior to the effective date of this rule in which case the programming
firm will be subject to any restrictions contained in the solicitation or

Examples of capital development projects that may not require a
program include land purchases, building purchases requiring little

contract for those programming services; or
(e) projects where the Director makes a determination that it is

or no remodeling, and projects repeating a previously used design.

in the best interests of the State to waive the requirements of this

(2) For capital improvement projects, the Director shall

Section.

determine whether the nature of the project requires that a program
be prepared.

R23-3-4. Authorization of Programs.
(1) The initiation of a program for a capital development

R23-3-8. Use and Reimbursement of Planning Fund.

(1) The Planning Fund may be used for the purposes stated in
Section 63A-5-211 including the development of:

(a) facility master plans;

project must be approved by the Legislature or the Board if it is

(b) programs; and

anticipated that state funds will be requested for the design or

(c) building evaluations or studies to determine the feasibility,

construction of the project.
(2) When requesting Board approval, the agency shall justify

scope and cost of capital development and capital improvement
requests.

the need for initiating the programming process at that point in time
and also address the level of support for funding the project soon

(2) Expenditures from the Planning Fund must be approved by

the Director.

after the program will be completed.

R23-3-5. Funding of Programs.
Programs may be funded from one of the following sources.
(1) Funds appropriated for that purpose by the Legislature.

(3) Expenditures in excess of $25.000 for a single planning or

programming purpose must also be approved in advance by the
Board.

(4) The Planning Fund shall be reimbursed from the next

funded or authorized project for that agency that is related to the

(2) Funds provided by the agency.
(a) This would typically be the funding source for the

purposes for which the expenditure was made from the Planning
Fund.

development of programs before the Legislature funds the project.

(5) The Division shall report changes in the status of the

(b) Funds advanced by agencies for programming costs may be

included in the project budget request but no assurance can be given
that project funds will be available to reimburse the agency.

(c) Agencies that advance funds for programming that would

otherwise lapse may not be reimbursed in a subsequent fiscal year.

Planning Fund to the Board.

KEY: planning, public buildings, design, procurement
2003
63A-5-103

(3) If an agency is able to demonstrate to the Board that there

63A-5-211

is no other funding source for programming for a project that is
likely to be funded in the upcoming legislative session, it may

request to borrow funds from the Planning Fund as provided for in
Section R23-3-8.

R23-3-6. Administration of Programming.

(1) The development of programs shall be administered by the
Division in cooperation with the requesting agency unless the
Director authorizes the requesting agency to administer the
programming.

(2) This Section R23-3-6 does not apply to projects that are
exempt from the Division's administration pursuant to Subsection
63A-5-206(3).

v v

Administrative Services, Facilities
Construction and Management

R23-8

Planning Fund Use

UTAH STATE BULLETIN, December 1, 2002, Vol. 2002, No. 23



NOTICES OF PROPOSED RULES

DAR File No. 25640

NOTICE OF PROPOSED RULE
(Repeal)
DAR FILE No.: 25640
FILED: 11/14/2002, 15:49

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE CHANGE: The
purpose of the repeal is to move the guidelines for the use of
the Division of Facilities Construction and Management's
Planning Fund into Rule R23-3.

SUMMARY OF THE RULE OR CHANGE: The rule is repealed in its
entirety, however, the text of this rule, with editing changes, is
being incorporated into the repeal and reenactment of Rule
R23-3 under Section R23-3-8. (DAR NOTE: The proposed
repeal and reenactment of Rule R23-3 is found under DAR
No. 25639 in this Bulletin.)

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Sections 63A-5-103 and 63A-5-211

ANTICIPATED COST OR SAVINGS TO:

«* THE STATE BUDGET: No changes are being made that would
have a fiscal impact.

% LOCAL GOVERNMENTS:
government.

% OTHER PERSONS: No changes are being made that would
have a fiscal impact.

This rule does not affect local

COMPLIANCE COSTS FOR AFFECTED PERSONS: No changes are
being made that would have a fiscal impact.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: This rule change does not
have a fiscal impact on businesses as it just relocates the
provisions to Rule R23-3 with only minor changes that do not
impact businesses.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

ADMINISTRATIVE SERVICES

FACILITIES CONSTRUCTION AND MANAGEMENT

Room 4110 STATE OFFICE BLDG

450 N MAIN ST

SALT LAKE CITY UT 84114-1201, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Kenneth Nye at the above address, by phone at 801-538-
3284, by FAX at 801-538-3378, or by Internet E-mail at
knye@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 12/31/2002.

THIS RULE MAY BECOME EFFECTIVE ON: 01/02/2003

AUTHORIZED BY: Joseph A. Jenkins, Director

R23. Administrative Services, Facilities Construction and

Management.
[R23-8—Planning Fund-Use:
R23-8-1-Purpese:

Commerce, Administration

R151-14

New Automobile Franchise Act Rules

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE No.: 25624
FILED: 11/06/2002, 17:29

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE CHANGE: The
proposed rule change is intended to simplify the language,
remove unnecessarily duplicative provisions, and clarify the
role of the Board chair and administrative law judge.

SUMMARY OF THE RULE OR CHANGE: The changes include: 1)
the definitions in Section R151-14-102 were duplicative of the
definitions in the Utah Administrative Procedures Act (UAPA),
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DAR File No. 25624

NOTICES OF PROPOSED RULES

Section 63-46b-1; 2) adjudicative proceedings are already
designated as informal by statute, so it need not be restated in
Subsections R151-14-102(1), R151-14-104(2), R151-14-
106(2), and R151-14-107(2); 3) certain provisions attempting
to clarify the statute are no longer necessary, because the
statute has been amended, Sections R151-14-201 and R151-
14-203; 4) an administrative law judge has traditionally
assisted in conducting the hearings before the Board, but the
rule did not address that involvement; 5) because the
registration form has already been adopted by the board, the
registration provision has been revised to reflect that; and 6)
the provisions have been renumbered due the deletion of
duplicative language.

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Sections 63-46b-1, 13-14-104, and 13-14-105

ANTICIPATED COST OR SAVINGS TO:

< THE STATE BUDGET: These changes do not appear to affect
the State budget in any measurable fashion, because they are
largely intended to simplify the rule and to clarify how
adjudicative proceedings before the Board are conducted.
«* LOCAL GOVERNMENTS: This rule does not apply to local
governments.

«* OTHER PERSONS: There should be no compliance costs to
other persons, because the amendments generally simplify
the rule and clarify administrative procedures before the
Board.

COMPLIANCE COSTS FOR AFFECTED PERSONS: There should be
no compliance costs to the regulated industry, because the
amendments generally simplify the rule and clarify
administrative procedures before the Board.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: This rule change involves only
technical changes, most of which clarify the current
procedures and remove duplicative language. Therefore,
there is no negative or positive impact to businesses.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

COMMERCE

ADMINISTRATION

HEBER M WELLS BLDG

160 E 300 S

SALT LAKE CITY UT 84111-2316, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Masuda Medcalf at the above address, by phone at 801-530-
7663, by FAX at 801-530-6446, or by Internet E-mail at
mmedcalf@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 12/31/2002.

THIS RULE MAY BECOME EFFECTIVE ON: 01/01/2003

AUTHORIZED BY: Klare Bachman, Deputy Director

R151. Commerce, Administration.
R151-14. New Automobile Franchise Act Rule][s].
R151-14-1. Title.
Th[eselis rule[s] shall be known as the "New Automobile
Franchise Act Rule[s]".

R151-14-2. Authority - Purpose.
[Fhe-purpese-of theserulesis-to-set forth-the rulesgoverning

with the New Automobile Franchise Act, [and-are-adopted-underthe
. : .

Vehiele Franchise Board-te-administer-|Title 13, Chapter 14, this

rule governs administrative proceedings before the Utah Motor

Vehicle Franchise Board, and is adopted under the authority of

Subsection 13-14-104(1).

[R151-14-102-Definitions:
o . o Secti :
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R151-14-3. Adjudicative Proceedings.

1 Pursuant to Section 13-14-104, administrative and
adjudicative proceedings conducted before the Board shall be
conducted informally.

(2) In addition to Title 63, Chapter 46b, Utah Administrative
Procedures Act, any adjudicative proceedings required by the New
Automobile Franchise Act shall be conducted in accordance with the
Department of Commerce Administrative Procedures Act Rule,
R151-46b.

(3) In accordance with Sections 63-46b-2(1)(h) and 13-14-104,
an administrative law judge is designated as the presiding officer to
determine questions of law in adjudicative proceedings before the
Board, and to conduct or assist the Board Chair in conducting such
proceedings. The Board shall act as finder of fact at any evidentiary
hearings conducted in an adjudicative proceedings before the Board.

(4) Except as otherwise expressly required or permitted in this
Rule or in the New Automobile Franchise Act, all correspondence or
other submissions shall be directed to the Chair of the Utah Motor
Vehicle Franchise Board at the Utah Department of Commerce.

(5) A request for approval of an act regulated by the New
Automobile Franchise Act shall be commenced by the filing of a
pleading headed "BEFORE THE DEPARTMENT OF
COMMERCE" and captioned "Request for Agency Action." The
pleading shall be substantially in compliance with the Utah
Administrative Procedures Act, Section 63-46b-3, and the

Department of Commerce Administrative Procedures Act Rule,
R151-46b-7.

R151-14-[105]4. Registration.
(1) |FheBoard-will-promulgate-a{formforregistration-and

daysprierto-the-expiration-of the-eurrentregistration-|Each newly
formed or otherwise not previously registered franchisor or
franchisee shall request an initial registration form from the Board.
The Board shall provide a renewal form to each registered franchisor
and franchisee at least 30 and not more than 60 days prior to the
expiration of the current registration.

(2) |FheFurnishine-ofregistrationand-renewal-forms-by-the

: ; : . . .
G 3]. ; 31, ; el filine.

——3)—Although—theform premulgated—by—the Beardis—the

i i A registrant may use the form provided
by the Board to renew its registration or may submit a renewal
request in another format so long as [they]that request contaings the
following information:

(a) Name of dealership/manufacturer;

(b) Address of dealership/manufacturer;

(c) Owners or stockholders and percentage of holding (5% or
above only);

(d) Line-makes manufactured, distributed, or sold;

(e) Ifapplicable, dealer number; and

(f) Name and address of person designated for the purpose of
receiving notices or process pursuant to the provisions of the New
Automobile Franchise Act.

([4]3) At the option of the Board's chair, the processing of an
application for registration by the [d]Department staff may be
delayed for a reasonable time to give the registrant an opportunity to
cure technical defects in an application for registration.|

KEY:
vehicles
November [29;-1996]2003

Notice of Continuation November 14, 2001
13-14-101 et seq.

automobiles, motor vehicles, franchises, recreational

v v

Commerce, Occupational and
Professional Licensing

R156-60a

Social Worker Licensing Act Rules
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NOTICE OF PROPOSED RULE
(Amendment)
DAR FiLE No.: 25629
FiLeD: 11/14/2002, 12:13

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE CHANGE: The Division
and the Social Worker Licensing Board needed to make some
changes with respect to continuing education and to clarify
supervisor's duties and responsibilities.

SUMMARY OF THE RULE OR CHANGE: In Section R156-60a-304,
changed the maximum continuing education hours for
licensed clinical social workers (LCSW) that may be obtained
from the Internet or home study courses from 6 to 10 hours.
Subsection R156-60a-304(7) was added which allows a
LCSW who has excess continuing education hours in a
reporting period to carry over to the next reporting period up to
10 hours. In Section R156-60a-601, amendments were made
to change CSW (certified social worker) to supervisee since
other persons could be supervised, as well as just CSWs.

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Section 58-60-201, and Subsections 58-1-106(1) and
58-1-202(1)(a)

ANTICIPATED COST OR SAVINGS TO:

«» THE STATE BUDGET: The Division will incur minimal costs,
approximately $50, to reprint the rule once these proposed
amendments are made effective. Any costs incurred will be
absorbed in the Division's current budget.

«* LOCAL GOVERNMENTS: Proposed amendments do not apply
to local governments.

% OTHER PERSONS: LCSWSs who have carry over continuing
education hours may save some money on attending
continuing education courses in the next reporting period.
Savings could vary between $0 and $200 for the cost of
classes attended. The costs of internet/home study courses
are likely to be similar costs as other classes, but may be
more convenient for licensees to obtain. The Division is
unable to determine how many LCSWs will be affected by this
amendment. No costs or savings are associated with the
amendment changing CSW to supervisee in Section R156-
60a-601 as this is only a technical change.

COMPLIANCE COSTS FOR AFFECTED PERSONS: LCSWs who have
carry over continuing education hours may save some money
on attending continuing education courses in the next
reporting period. Savings could vary between $0 and $200 for
the cost of classes attended. The costs of Internet/home
study courses are likely to be similar costs as other classes,
but may be more convenient for licensees to obtain.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: This rule amendment
authorizes an increased number of continuing education
courses from the Internet or through home study and allows
licensees to carry forward up to 10 hours of continuing
education to the next reporting period. Such amendments will
likely result in a cost savings to licensees, and a positive

impact to businesses that provide courses on the Internet.
The other changes are technical in nature, and create no
fiscal impact to businesses. Ted Boyer, Executive Director

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

COMMERCE

OCCUPATIONAL AND PROFESSIONAL LICENSING

HEBER M WELLS BLDG

160 E 300 S

SALT LAKE CITY UT 84111-2316, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Dan S. Jones at the above address, by phone at 801-530-
6720, by FAX at 801-530-6511, or by Internet E-mail at
dsjones@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 12/31/2002

INTERESTED PERSONS MAY ATTEND A PUBLIC HEARING REGARDING
THIS RULE: 12/12/2002 at 8:00 AM, 160 East 300 South ,
Conference Room 4B, Salt Lake City, UT.

THIS RULE MAY BECOME EFFECTIVE ON: 01/01/2003

AUTHORIZED BY: J. Craig Jackson, Director

R156. Commerce, Occupational and Professional Licensing.
R156-60a. Social Worker Licensing Act Rules.
R156-60a-304. Continuing Education Requirements for LCSW.

In accordance with Subsection 58-60-105(1), the continuing
education requirements for LCSWs are defined, clarified and
established as follows:

(1) During each two year period commencing January 1st of
each even numbered year, a LCSW shall be required to complete not
less than 40 hours of continuing education.

(2) The required number of hours of continuing education for
an individual who first becomes licensed during the two year period
shall be decreased in a pro-rata amount equal to any part of that two
year period preceding the date on which that individual first became
licensed.

(3) Continuing education under this section shall:

(a) be relevant to the licensee's professional practice;

(b) be prepared and presented by individuals who are qualified
by education, training, and experience to provide social work
continuing education; and

(c) have a method of verification of attendance.

(4) Credit for continuing education shall be recognized in
accordance with the following:

(a) unlimited hours shall be recognized for continuing
education completed in blocks of time of not less than 50 minutes in
formally established classroom courses, seminars, lectures,
conferences, or training sessions which meet the criteria listed in
Subsection (3) above, and which are approved by, conducted by or
under sponsorship of:
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(1) the National Association of Social Workers;

(i) community mental health agencies or entities providing
mental health services under the auspices of the State of Utah;

(iii) recognized universities and colleges; and

(iv) professional associations, societies and organizations
representing a licensed profession whose program objectives relate
to the practice of social work; and

(b) a maximum of ten hours per two year period may be
recognized for teaching continuing education relevant to clinical
social work or mental health therapy; and

(c) a maximum of [six]ten hours per two year period may be
recognized for continuing education that is provided via Internet or
through home study which meets the criteria listed in Subsection (3)
above.

(5) A licensee is responsible to complete relevant continuing
education, to document completion of the continuing education, and
to maintain the records of the continuing education completed for a
period of four years after close of the two year period to which the
records pertain.

(6) A licensee who documents he is engaged in full time
activities or is subjected to circumstances which prevent that
licensee from meeting the continuing education requirements
established under this section may be excused from the requirement
for a period of up to three years. However, it is the responsibility of
the licensee to document the reasons and justify why the
requirement could not be met.

(7) If more than 40 hours of continuing education is completed
during the two year period specified in Subsection (1), up to ten
hours of the excess over 40 hours may be carried over to the next
two year period. No education received prior to a license being
granted may be carried forward to apply towards the continuing
education required after the license is granted.

R156-60a-601.
Supervisor.

The duties and responsibilities of a LCSW supervisor, are
further defined, clarified or established as follows:

(1) be professionally responsible for the acts and practices of
the [ESW]supervisee;

(2) be engaged in a relationship with the [ESW]supervisee in
which the supervisor is independent from control by the
[ESW]supervisee and in which the ability of the supervisor to
supervise and direct the practice of the [ESW |supervisee or is not
compromised;

(3) be available for advice, consultation, and direction
consistent with the standards and ethics of the profession;

(4) provide periodic review of the client records assigned to the
[E€SW ]supervisee;

(5) comply with the confidentiality requirements of Section 58-
60-114;

(6) monitor the performance of the [ESW]supervisee for
compliance with laws, rules, standards and ethics applicable to the
practice of social work;

(7) supervise only a [ESW]supervisee who is an employee of a
public or private mental health agency;

(8) supervise not more than three individuals who are lawfully
engaged in mental health therapy training, unless otherwise
approved by the board;

(9) not begin supervision of a CSW until having met the
requirements of Section R156-60a-302e; and

Duties and Responsibilities of a LCSW

(10) in accordance with Subsections 58-60-205(1)(e) and (f),
submit to the division on forms made available by the division:

(a) documentation of the training hours completed by the
CSW; and

(b) an evaluation of the CSW, with respect to the quality of the
work performed and the competency of the CSW to practice clinical
social work and mental health therapy.

KEY: licensing, social workers
[Nevember75;-2000]2003

Notice of Continuation November 15, 1999
58-60-201

58-1-106(1)

58-1-202(1)(a)

v v

Community and Economic
Development, Community
Development, History

R212-1

Adjudicative Proceedings

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE No.: 25630
FiLeD: 11/14/2002, 14:26

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE CHANGE: Section
R212-1-5 was inadvertently deleted and needs to be replaced.

SUMMARY OF THE RULE OR CHANGE: Section R212-1-5 is added
back in. (DAR NOTE: This filing is associated with the
amendment to Rule R212-1 that was published in the
November 15, 2002, issue of the Utah State Bulletin on page
10 under DAR No. 25570. The agency intends to make that
filing and this filing effective together.)

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Section 63-46b-1 et seq.

ANTICIPATED COST OR SAVINGS TO:

< THE STATE BUDGET: There will be no cost or savings to the
State budget. The changes to this rule are procedural and
have no impact on the outcome or cost.

«* LOCAL GOVERNMENTS: There will be no cost or savings to
local governments. The changes to this rule are procedural
and have no impact on the outcome or cost.

«* OTHER PERSONS: There will be no cost or savings to any
other persons. The changes to this rule are procedural and
have no impact on the outcome or cost.

COMPLIANCE COSTS FOR AFFECTED PERSONS: There are no
compliance costs associated with this change. There are no
fees associated with this change.
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COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: The changes to this rule will
have absolutely no fiscal impact on businesses.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:
COMMUNITY AND ECONOMIC DEVELOPMENT
COMMUNITY DEVELOPMENT, HISTORY
300 RIO GRANDE
SALT LAKE CITY UT 84101-1182, or
at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Alycia Aldrich at the above address, by phone at 801-533-
3556, by FAX at 801-533-3503, or by Internet E-mail at
AALDRICH@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 12/31/2002.

THIS RULE MAY BECOME EFFECTIVE ON: 01/01/2003

AUTHORIZED BY: Wilson Martin, Acting Director

R212. Community and Economic Development, Community
Development, History.
R212-1. Adjudicative Proceedings.
R212-1-1. Scope and Applicability.

This rule is enacted in compliance with the Utah Administrative
Procedures Act, Section 63-46b-1 et seq. and applies only to actions
which are governed by the Act.

R212-1-2. Definitions.

A. Terms, used in this rule are defined in Section 63-46b-2.

B. In Addition:

1. "agency" means the Division of State History;

2. "applicability" means a determination if a statute, rule, or order
should be applied, and if so, how the law stated should be applied to the
facts;

3. "director" means the director of the Division of State History;
and

4. "board" means the Board of State History.

5. "presiding officer" means the Board or its designee, which
may be a subcommittee of the board.

6. "petitioner" means any person aggrieved by a decision or
determination of the Division of State History.

R212-1-3. Designation.

The Agency designates all agency actions subject to the scope and
applicability of the Utah Administrative Procedures Act, Section 63-
46b-1 et seq. as formal proceedings.

R212-1-4. Adjudicative Hearings.

A. Any person aggrieved by a decision or determination of the
Division of State History may request a hearing before the Board.
That person, hereinafter "the petitioner," shall request the hearing by
filing a request in writing with the Chairman of the Board and

providing a copy to the director of the Division. The petition shall
set forth the reason for the request, including the following:

1. adescription of the decision which the petitioner requests a
hearing on;

2. the date of the decision, who made the decision, and, if in
writing, attach a copy of the decision;

3. the relief sought by the petitioner; and

4. the reason the petitioner is entitled to the relief requested.

B. Upon receipt of the Request for Hearing, the Division shall
file a written response within 21 days with the Chairman of the
Board and send a copy to the petitioner. The Division response shall
include any facts or matters not included in the Request for Hearing
that may be necessary for the determination, and set forth the
reasons and basis for the decision for which the petitioner is seeking
a hearing.

C. After the filing of the response, a meeting shall be
scheduled with the petitioner, representative of the agency, and
council for the Board as a pre-hearing conference. The purpose of
the conference is to have the agency and the petitioner meet to
determine what factual and legal matters are in dispute, what
discovery may be needed by anyone to process the case, and the best
manner for presentation or hearing for the Board. Counsel for the
Board shall prepare a discovery and hearing schedule based upon the
meeting, which shall govern the proceedings.

D. The Board may act as a presiding officer and conduct the
hearing, may appoint a subcommittee of its Board or may appoint an
individual or group of individuals to act as the presiding officer to
conduct the hearing. Ifthe presiding officer is other than the entire
Board, the presiding officer shall make recommended findings of
fact, conclusions of law, and proposed order on the petitioner's
request for a hearing. That proposed order shall be placed upon and
acted upon by the Board at its next scheduled meeting. The Board
may adopt, reject or modify the proposed order of the presiding
officer.

R212-1-5. Request for Declarative Orders.

A. As required by Section 63-46b-21, this section provides the
procedures for submission, review, and disposition of petitions for
agency declaratory orders on the applicability of statutes, rules, and
orders governing or issued by the agency.

B. In order of importance, procedures governing declaratory
orders are:

1. procedures specified in this rule pursuant to Chapter 46b of
Title 63:

2. the applicable procedures of Chapter 46b of Title 63;

3. applicable procedures of other governing state and federal
law;

4. the Utah Rules of Civil Procedure.

C. The petition, or request for agency action, shall be addressed
and delivered to the director, who shall mark the petition with the date
of receipt.

1. The petition shall:

a. be clearly designated as a request for an agency declaratory
order;

b. identify the statute, rule, or order to be reviewed;

c. describe in detail the situation or circumstances in which
applicability is to be reviewed;

d. describe the reason or need for the applicability review,
addressing in particular why the review should not be considered
frivolous:
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e. include an address and telephone where the petitioner can be
contacted during regular work days;

f. declare whether the petitioner has participated in a completed or
on-going adjudicative proceeding concerning the same issue within the
past 12 months; and

g. be signed by the petitioner.

D. The agency will not issue a declaratory order that deals with a
question or request that the director determines is:

1. Not within the jurisdiction and competence of the agency;

2. Trivial, irrelevant, or immaterial;

3. Not one that is ripe or appropriate for determination;

4. Currently pending or will be determined in an on-going judicial

proceeding;
5. Not in the best interest of the division or the public to consider;

or

6. Prohibited by state or federal law.

E. A person may file a petition for intervention under Section 63-
46b-9 if delivered to the director within 20 days of the director's receipt
of the declaratory order petition filed under Section 3 of this rule.

F. Petitions shall be reviewed under the following procedure:

1. The director shall promptly review and consider the petition
and may:

a. meet with the petitioner;

b. consult with counsel or the Attorney General; and

c. take any action consistent with law that the agency deems
necessary to provide the petition adequate review and due
consideration.

d. the Petitioner shall be advised as to the status or procedures to
be used concerning the Petitioner's request.

2. The director may issue an order in accordance with Section 63-
46b-21(6).

3. The director may order that an adjudicative proceeding be held
in accordance with Section 63-46b-21(6) in connection with review of
a petition.

G. A petitioner may seek administrative review or
reconsideration of a declaratory order by petitioning the Board of

State History or the agency under the procedures of Sections 63-46b,
12 and 13.

KEY: administrative procedures, adjudicative proceedings
[2602]2003
63-46b-1 et seq.

v v

Education, Administration

R277-611

Medical Recommendations by School
Personnel to Parents

NOTICE OF PROPOSED RULE
(New Rule)
DAR FiLE No.: 25647
FiLED: 11/15/2002, 16:17

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE CHANGE: The
purpose of this rule is to clarify for school personnel, parents,

and guardians the recommendations or directions that school
personnel may make or give to parents or guardians about
specific treatments or medications for their children.

SUMMARY OF THE RULE OR CHANGE: This rule provides
directions to school personnel for informing parents of their
observations about their students and requires local boards to
have a policy for training school personnel on the
requirements of this rule.

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Subsection 53A-1-401(3)

ANTICIPATED COST OR SAVINGS TO:

< THE STATE BUDGET: There is no anticipated cost or savings
to the state budget because the rule only provides directions
to school personnel and requires local boards to develop a
training policy.

« LOCAL GOVERNMENTS: There is no anticipated cost or
savings to school districts because the rule only provides
directions for school personnel and requires local boards to
have a training policy.

< OTHER PERSONS: There is no anticipated cost or savings to
other persons because the rule only provides for clarification
to school personnel and for a local board policy on training.

COMPLIANCE COSTS FOR AFFECTED PERSONS: There are no
compliance costs for affected persons because the rule only
provides for clarification to school personnel and for a local
board policy on training.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: | have reviewed this rule, and |
see no fiscal impact on businesses. Steven O. Laing

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

EDUCATION

ADMINISTRATION

250 E 500 S

SALT LAKE CITY UT 84111-3272, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Carol Lear at the above address, by phone at 801-538-7835,
by FAX at 801-538-7768, or by Internet E-mail at
clear@usoe.k12.ut.us

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 12/31/2002.

THIS RULE MAY BECOME EFFECTIVE ON: 01/01/2003

AUTHORIZED BY: Carol Lear, Coordinator School Law and
Legislation
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R277. Education, Administration.
R277-611. Medical Recommendations by School Personnel to
Parents.
R277-611-1. Definitions.

A. "Board" means the Utah State Board of Education.

B. "Health care professional" means a physician, physician
assistant, nurse, dentist, or mental health therapist.

C. "Medication" means any medicine, whether over-the-counter

B. The policy shall also provide procedures for discipline of non-
licensed school personnel consistent with local board policy, and
licensed personnel consistent with local board policy and R686-103
Professional Practices and Conduct for Utah Educators, for school
personnel who intentionally violate state law or this rule.

KEY: students, medical recommendations
2003

or prescription.
D. "Parent" means a parent or guardian having legal custody of a

Art X Sec 3
53A-1-401(3)

minor child.
E. "School personnel" means any school district employee,
including licensed, part-time, contract and non-licensed employees.

R277-611-2. Authority and Purpose.

A. This rule is authorized by Utah Constitution Article X, Section
3 which vests general control and supervision of public education in the
Board, Section 53A-1-401(3) which permits the Board to adopt rules in
accordance with its responsibilities, and Section 53A-1-402(1)(b)
which directs the Board to adopt rules for student health and safety.

B. The purpose of this rule is to clarify for school personnel
parents and guardians the recommendations or directions that school
personnel may make or give to parents or guardians about specific
medications for their children.

R277-611-3. Appropriate Observations and Reporting by School
Personnel to Parents/Guardians.

A. School personnel may provide information and observations to
parents or guardians about their children. Such information or reports
may include observations and concerns in the following areas:

(1) progress;

(2) health and wellness;

(3) social interactions;

___ (4) behavior;

(5) topics consistent with the Utah Family Educational Rights and
Privacy Act, Section 53A-13-302(6).

B. School district employees may refer students to other
appropriate school district personnel and agents, consistent with local
board policy.

C. School personnel may consult or use appropriate health care
professionals in the event of an emergency while the student is at
school consistent with student emergency information provided at
student enrollment.

D. School personnel shall report suspected child abuse consistent
with Section 62A-4a-403.

E. School personnel shall comply with all applicable state and

local Health Department laws, rules, and policies.

R277-611-4. Inappropriate Medical Recommendations by School
Personnel.

A. School personnel shall not require that a student take or
continue to take a specific medication as a condition for attending
school.

B. School personnel shall not recommend a single specific health
care professional or provider but may provide to a parent or guardian a
list of two or more health care professionals or providers.

R277-611-5. Local School Board Policy.

A. Local school boards shall have a policy providing for training
of appropriate school personnel on the provisions of this rule.

53A-1-402(1)(b)
v v

Education, Administration

R277-705

Secondary School Completion and
Diplomas

NOTICE OF PROPOSED RULE
(Amendment)
DAR FiLE No.: 25648
FiLep: 11/15/2002, 16:17

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE CHANGE: This rule is
amended to add the Utah Basic Skills Competency Test
(UBSCT) as a requirement for high school diplomas and
provide for differentiated diplomas.

SUMMARY OF THE RULE OR CHANGE: The rule adds a UBSCT
and other assessment definitions, and provides for
differentiated diplomas.

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Subsection 53A-1-401(3)

ANTICIPATED COST OR SAVINGS TO:

“ THE STATE BUDGET: The Utah State Board of Education does
not award diplomas so there are no anticipated cost or saving
to state budget.

«* LOCAL GOVERNMENTS: There may be nomimal costs of
developing and implementing differentiated diplomas that
would have to be absorbed by the local boards of education
that award diplomas.

«* OTHER PERSONS: There are no anticipated cost or savings to
individuals because diplomas are awarded by local boards.

COMPLIANCE COSTS FOR AFFECTED PERSONS: There are no
compliance costs for individuals. There may be costs to local
school boards for developing and implementing differentiated
diplomas.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: | have reviewed this rule, and |
see no fiscal impact on businesses. Steven O. Laing
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THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

EDUCATION

ADMINISTRATION

250 E 500 S

SALT LAKE CITY UT 84111-3272, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Carol Lear at the above address, by phone at 801-538-7835,
by FAX at 801-538-7768, or by Internet E-mail at
clear@usoe.k12.ut.us

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 12/31/2002.

THIS RULE MAY BECOME EFFECTIVE ON: 01/01/2003

AUTHORIZED BY: Carol Lear, Coordinator School Law and
Legislation

R277. Education, Administration.
R277-705. Secondary School Completion and Diplomas.
R277-705-1. Definitions.

In addition to terms defined in Section 53A-1-602:

A. "Accredited" means evaluated and approved under the
Standards for Accreditation of the Northwest Association of Schools
and Colleges or the accreditation standards of the Board, available
from the Utah State Office of Education Accreditation Specialist.

B. "Board" means the Utah State Board of Education.

C. "Criterion-referenced test (CRT)" means a test to measure
performance against a specific standard. The meaning of the scores
is not tied to the performance of other students.

D. "Cut score" means the minimum score a student must attain
for each subtest to pass the UBSCT.

E. "Demonstrated competence" means subject mastery as
determined by school district standards and review. School district
review may include such methods and documentation as: tests,
interviews, peer evaluations, writing samples, reports or portfolios.

F. "Diploma" means an official document awarded by a public
school district or high school consistent with state and district
graduation requirements.

G. "Individualized Education Program (IEP)" means a written
statement for a student with a disability that is developed, reviewed,
and revised in accordance with the Utah Special Education Rules
and Part B of the Individuals with Disabilities Education Act
(IDEA).

H. "Secondary school" means grades 7-12 in whatever kind of
school the grade levels exist.

I. "Section 504 Plan" means a written statement of reasonable
accommodations for a student with a qualifying disability that is
developed, reviewed, and revised in accordance with Section 504 of
the Rehabilitation Act of 1973.

J. "Transcript" means an official document or record(s)
generated by one or several schools which includes, at a minimum:
the courses in which a secondary student was enrolled, grades and
units of credit earned, UBSCT scores, citizenship and attendance
records. The transcript is usually one part of the student's permanent

or cumulative file which also may include birth certificate,
immunization records and other information as determined by the
school in possession of the record.

K. "Utah Performance Assessment System for Students (U-
PASS)" means:

(1) systematic norm-referenced achievement testing of all
students in grades 3, 5, 8, and 11 required by this part in all schools
within each school district by means of tests designated by the
Board:

(2) criterion-referenced achievement testing of students in all
grade levels in basic skills courses, except as otherwise provided for
science in Subsection (2), to include constructed responses to
questions on a pilot basis for tests administered during the 2002-
2003 and 2003-2004 school years, except science tests, and the
inclusion of constructed response questions on all criterion-
referenced tests, except science tests, administered during the 2004-
2005 school year and for each year thereafter;

(3) a direct writing assessment in grades 6 and 9;

(4) beginning with the 2003-2004 school year, a tenth grade
basic skills competency test as detailed in Section 53A-1-611; and

(5) beginning with the 2002-2003 school year, the use of
student behavior indicators in assessing student performance.

[K]L. "Unit of credit" means credit awarded for courses taken
upon school district/school authorization or for mastery
demonstrated by approved methods.

M. "Utah Alternative Assessment (UAA)" means an
assessment instrument for students in special education with
disabilities so severe they are not able to participate in the
components of U-PASS even with testing accommodations or
modifications. The UAA measures progress on instructional goals
and objectives in the student's individual education program (IEP).

[E]N. "Utah Basic Skills Competency Test (UBSCT)" means a
test to be administered to Utah students beginning in the tenth grade
to include at a minimum components on English, language arts,
reading and mathematics.  Utah students shall satisfy the
requirements of the UBSCT in addition to state and district
graduation requirements prior to receiving a basic high school
diploma.

[M]O. "UBSCT Advisory Committee" means a committee that
is advisory to the Board with membership appointed by the Board,
comprised of not more than 15 members with the following
representation:

(1) parents;

(2) one high school principal;

(3) one high school teacher;

(4) one district superintendent;

(5) one Coalition of Minorities Advisory Committee member;

(6) Utah State Office of Education staff;

(7) one high school student;

(8) business;

(9) local board members;

(10) higher education.

R277-705-2. Authority and Purpose.

A. This rule is authorized by Article X, Section 3 of the Utah
Constitution, which places general control and supervision of the
public schools under the Board; Section 53A-1-402(1)(b) and (c)
which directs the Board to make rules regarding competency levels,
graduation requirements, curriculum, and instruction requirements;
Sections 53A-1-603 through 53A-1-611 which direct the Board to
adopt rules for the conduct and administration of [the—Utah
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JU-PASS[3]; and
Section 53A-1-401(3) which allows the Board to adopt rules in
accordance with its responsibilities.

B. The purpose of this rule is to provide consistent definitions,
provide alternative methods for students to earn and schools to
award credit, to provide rules and procedures for the assessment of
all students as required by law, and to provide for differentiated
diplomas consistent with state law.

R277-705-4. Diplomas and Completion Certificates.

A. School districts or schools shall award diplomas and
completion certificates.

B. School districts or schools shall offer differentiated
diplomas to secondary school students and adults to include:

(1) a basic high school diploma awarded to a student[s] who
ha[ve]s successfully completed all state and district course
requirements for graduation and ha[ve]s passed all subtests of the
UBSCT.

(2) alternative completion diploma awarded to a student who:

(a) 4 [A—student-maybe-awarded—an—alternative—completion

——]has met all state and district course requirements for
graduation; and

([#]b) has provide[s]d documentation of at least three attempts
to take and pass all subtests of the UBSCT unless the student has
been out of the secondary school system at least 20 years or more;[

and]
([#i]c) has not passed all subtests of the UBSCT][-]; or
bld)  |A-student-may—receive—an—alternative—completion

competeney-by-means-otherthanthe UBSCT-]is under an IEP and:

(i) has met all district and state course requirements for
graduation; and

(ii) has provided documentation of at least three attempts to
take and pass all subtests of the UBSCT, unless the IEP team
determines that the student's participation in statewide assessment is
through the UAA; and

(iii) has not passed all subtests of the UBSCT.[

. "

C. School districts or schools shall offer a certificate of
completion to students who have completed their senior year, are
exiting the school system, and have not met all state or district
requirements for a diploma.

R277-705-5. Students with Disabilities.

A. A [S]student[s] with disabilities served by special education
programs shall satisfy high school completion or graduation criteria,
consistent with state and federal law and the student's IEP.

B. A student may be awarded a certificate of completion or a
diploma, consistent with state and federal law and the student's IEP
or Section 504 Plan.

R277-705-6. Utah Basic
Requirements and Procedures.

A. All Utah public school students shall participate in Utah
Basic Skills Competency testing, unless alternate assessment is
designated in accordance with federal law or regulations or state
law.

Skills Competency Testing

B. Timeline:

(1) Beginning with students in the graduating class of 200[5]6,
UBSCT requirements shall apply.

(2) No student may take any subtest of the UBSCT before the
tenth grade year.

(3) Beginning in the 200[3]4-200[4]5 school year, UBSCT
shall be given twice annually.

(4) Tenth graders should first take the test in the second half of
their tenth grade year.

(5) Exceptions may be made with documentation of
compelling circumstances.

C. UBSCT components, scoring and consequences:

(1) UBSCT consists of subtests in reading, writing and
mathematics.

(2) Students who reach the established cut score for any subtest
in any administration of the assessment have passed that subtest.

(3) Students shall pass all subtests to qualify for a basic high
school diploma.

(4) Students who do not reach the established cut score for any
subtest shall have multiple additional opportunities to retake the
subtest.

(5) Students who have not passed all subtests of the UBSCT by
the end of their senior year may receive a certificate of completion
or alternative completion diploma.

(6) The certificate of completion[#]_or an alternative
completion diploma may be converted to a basic high school
diploma whenever the student completes all current state and district
basic diploma requirements.

(7) Beginning in June 200[5]6, an adult student enrolled in a
Utah school district adult education program may receive an adult
high school diploma by completing all state and district diploma
requirements and passing all subtests of the UBSCT or may receive
an adult alternative completion diploma consistent with district and
state requirements.

(8) Specific testing dates shall be calendared and published at
least two years in advance by the Board.

D. Reciprocity and new seniors:

(1) Students who transfer from out of state to a Utah high
school after the tenth grade year may be granted reciprocity for high
school graduation exams taken and passed in other states or
countries based on criteria set by the Board and applied by the local
board.

(2) Students for whom reciprocity is not granted and students
from other states or countries that do not have high school
graduation exams shall be required to pass the UBSCT before
receiving a basic high school diploma if they enter the system before
the final administration of the test in the student's senior year.

(3) The Board shall also establish criteria for granting a
diploma to students who enter a Utah high school after the final
administration of the test in their senior year.

(4) Students may appeal to the local board for exceptions.

E. Testing eligibility:
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(1) Building principals shall certify that all students taking the
test in any administration are qualified to be there.

(2) Students are qualified if they:

(a) are enrolled in tenth grade, eleventh, or twelfth grade (or
equivalent designation in adult education) in a Utah public school
program; or

(b) are enrolled in a Utah private/parochial school (with
documentation) and are least 15 years old or enrolled at the
appropriate grade level; or

(c) are home schooled (with documentation) and are at least 15
years old; and

(3) Students eligible for accommodations, assistive devices, or
other special conditions during testing shall submit appropriate
documentation at the test site.

F. Testing procedures:

(1) Three subtests make up the UBSCT: reading, writing, and
mathematics. Each subtest shall be given on a separate day.

(2) The same subtest shall be given to all students on the same
day, as established by the Board.

(3) All sections of a subtest shall be completed in a single day.

(4) Subtests are not timed. Students [sheuld]shall be given the
time necessary within the designated test day to attempt to answer
every question on each section of the subtest.

(5) Make-up testing shall not be offered. Students who miss
the opportunity to take a subtest on the day it is offered may arrange
to take that subtest the next time it is given.

(6) Arrangements for extraordinary circumstances or
exceptions shall be reviewed and decided by the UBSCT Advisory
Committee on a case-by-case basis consistent with the purposes of
this rule and enabling legislation.

KEY: curricula
[Mareh-5,2002]2003

Art X Sec 3

53A-1-402(1)(b)

53A-1-603 through 53A-1-611
53A-1-401(3)

v v

Education, Applied Technology
Education (Board for), Rehabilitation

R280-203

Certification Requirements for
Interpreters for the Hearing Impaired

NOTICE OF PROPOSED RULE
(Amendment)
DAR FIiLE No.: 25646
FiLeD: 11/15/2002, 16:16

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE CHANGE: The
amendments to this rule provide for a change in the name of
the policy and procedure manual and provides a revision date
change.

SUMMARY OF THE RULE OR CHANGE: The amendments add the
words "AND TRANSLITERATORS" to the title of the policy

and procedure manual, and changes the date of the manual
from June 1997 to December 2002.

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Subsection 53A-1-401(3)

ANTICIPATED COST OR SAVINGS TO:

< THE STATE BUDGET: There is no anticipated cost or savings
to state budget. The rule simply provides for a change in the
name of the manual and a revision date change.

«* LOCAL GOVERNMENTS: There is no anticipated cost or
savings to local government. The rule simply provides for a
change in the name of the manual and a revision date
change.

< OTHER PERSONS: There is no anticipated cost or savings to
other persons. The rule simply provides for a change in the
name of the manual and a revision date change.

COMPLIANCE COSTS FOR AFFECTED PERSONS: There are no
compliance costs for affected persons. The rule simply
provides for a change in the name of the manual and a
revision date change.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: | have reviewed this rule, and |
see no fiscal impact on businesses. Steven O. Laing

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

EDUCATION

APPLIED TECHNOLOGY EDUCATION (BOARD FOR),

REHABILITATION

250 E 500 S

SALT LAKE CITY UT 84111-3272, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Carol Lear at the above address, by phone at 801-538-7835,
by FAX at 801-538-7768, or by Internet E-mail at
clear@usoe.k12.ut.us

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 12/31/2002.

THIS RULE MAY BECOME EFFECTIVE ON: 01/01/2003

AUTHORIZED BY: Carol Lear, Coordinator School Law and
Legislation

R280. Education, Applied Technology Education (Board for),
Rehabilitation.
R280-203. Certification Requirements for Interpreters for the
Hearing Impaired.
R280-203-1. Definitions.

A. "Advisory board" means the Interpreters Certification
Board created to assist the Board created by and with the
responsibilities of 53A-26a-201 and 202.
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B. "Certification of deaf interpreters" means the written
approval of the Board required of individuals seeking payment for
facilitating effective communication between hearing and hearing
impaired persons.

C. "Signed English, cued speech, American Sign Language
(ASL), and oral interpreting" are types of alternative
communications for the purposes of this Rule.

D. "Board" means the Utah State Board [fer—Applied

TFechnology]of Education.
E. "USOR" means the Utah State Office of Rehabilitation.

R280-203-2. Authority and Purpose.

A. This rule is authorized by 53A-24-103 which places the
USOR under the policy direction of the Board. The Board is
authorized under 53A-1-401(3) to adopt rules and policies in
accordance with its responsibilities.

B. The purpose of this rule is to satisfy the directives of 53A-
26a-202(2) including:

(1) certification qualifications provided in the UTAH STATE

BOARD OF EDUCATION  INTERPRETERS AND
TRANSLITERATORS FOR THE DEAF CERTIFICATION
POLICY AND PROCEDURE MANUAL

("INTERPRETERS/TRANSLITERATORS MANUAL"), [June
1997 |December 2002;

(2) procedures governing applications for certification;

(3) provisions for a fair and impartial method of examination
of applicants;

(4) procedures for determining unprofessional conduct; and

(5) conditions and procedures for reinstatement and renewal of
certification.

R280-203-3. Certification Qualifications.
A. Candidates for certification shall be at least 18 years old.
B. Candidates shall pass written and performance evaluations
provided by the Division of Services to the Deaf.
C. Candidates shall meet the criteria of 53A-26a-302.

R280-203-4. Examination of Applicants for Certification.

Individuals applying for interpreter certification shall be tested
and rated by the Division of Services for the Deaf and Hard of
Hearing Interpreters Certification Panel according to procedures
established in the INTERPRETERS/TRANSLITERATORS
MANUAL.

R280-203-5. Unprofessional Conduct.

A. The definition of "unprofessional conduct" provided in
53A-26a-502 shall be supplemented with the definition applied to
educators in  R277-514-3 and  provided in  the
INTERPRETERS/TRANSLITERATORS MANUAL.

B. A complaint alleging unprofessional conduct by a certified
interpreter may be filed under the procedure of R277-514. The
procedure is provided in the
INTERPRETERS/TRANSLITERATORS MANUAL.

C. The complaint shall be reviewed by the Commission as
provided for in R277-514-4.

D. A member of the advisory board shall assist the Board in
reviewing the recommendation of the Commission, as provided in
53A-26a-202(3).

R280-203-6. Renewal and Reinstatement.

A. Anindividual holding an interpreter's certificate is eligible
to have that certificate renewed as provided in the
INTERPRETERS/TRANSLITERATORS MANUAL.

B. An individual whose interpreter's certificate has been
suspended or revoked for unlawful or unprofessional conduct may
apply for reinstatement to the Board. The Board may require the
applicant for reinstatement to complete the procedure for
certification or may, upon consultation with the advisory board,
designate the areas of the application process in which the applicant
shall be reviewed.

KEY: certification, interpreters[]
[Fane5;:1997]2003

Notice of Continuation December 15, 1999
53A-24-103

53A-1-401(3)

53A-26a-201 and 202

v v

Environmental Quality, Water Quality

R317-1

Definitions and General Requirements

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE No.: 25636
FiLeD: 11/14/2002, 14:54

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE CHANGE: The
proposed changes are required to bring the Division of Water
Quality's rules into concert with the Administrative Procedures
Act, Title 63, Chapter 46b.

SUMMARY OF THE RULE OR CHANGE: Section R317-1-8 has been
deleted in its entirety. A new rule, R317-9, is proposed to
address these procedures in a separate rulemaking action.
(DAR NOTE: The proposed new rule of R317-9 is found
under DAR No. 25633 in this Bulletin.)

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Section 19-5-104; and Title 63, Chapter 46b

ANTICIPATED COST OR SAVINGS TO:

< THE STATE BUDGET: The proposed amendments bring the
Division's rules into concert with current definitions and
practices established by the Administrative Procedures Act.
No costs or savings to state budget are associated with the
proposed amendments.

«* LOCAL GOVERNMENTS: The proposed amendments bring the
Division's rules into concert with current definitions and
practices established by the Administrative Procedures Act.
No costs or savings to local government are associated with
the proposed amendments.
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“ OTHER PERSONS: The proposed amendments bring the
Division's rules into concert with current definitions and
practices established by the Administrative Procedures Act.
No costs or savings to other persons are associated with the
proposed amendments.

COMPLIANCE COSTS FOR AFFECTED PERSONS: The compliance
costs for affected persons will not change since the rule
implements current statutory and regulatory requirements.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: The proposed changes in this
rule will have no fiscal impact on businesses beyond the
current statutory and regulatory impact.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

ENVIRONMENTAL QUALITY

WATER QUALITY

CANNON HEALTH BLDG

288 N 1460 W

SALT LAKE CITY UT 84116-3231, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Dave Wham at the above address, by phone at 801-538-
6052, by FAX at 801-538-6016, or by Internet E-mail at
dwham@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 12/31/2002.

THIS RULE MAY BECOME EFFECTIVE ON: 01/20/2003

AUTHORIZED BY: Don Ostler, Director

R317. Environmental Quality, Water Quality.

R317-1. Definitions and General Requirements.

R317-1-7. Municipal Wastewater Facility Planning and
Compliance Criteria.

7.1 Planning and Compliance Requirements.

A. Each wastewater treatment entity in Utah (which does not
have an approved, current facility plan) is required to develop, as
soon as practicable, but no later than December 31, 1985, a Facilities
Management and Financial Plan (FMFP) which will assure that
sewerage works construction, operation, maintenance, and
replacement needs will be met in a timely manner. A general outline
of an FMFP is provided as an attachment. These plans are
prerequisite to issuance of construction permits for new or
significantly modified wastewater treatment facilities and for
certification of new or renewed NPDES permits.

B. The FMFP must include an evaluation of alternatives in
sufficient detail to determine the most cost effective and
environmentally sound treatment strategy. The strategy must
include a timely progression of interim measures which are planned
to result in effective wastewater treatment for existing and projected
population levels. The FMFP should contain an implementation
schedule which outlines the specific measures to be taken which are

developed to achieve effective wastewater management as soon as
possible. Measurable, continuing progress toward this goal must be
achievable. Public entities are encouraged to begin implementing
their FMFP as soon as possible.

C. The FMFP must describe a financial plan to pay for all
project costs, including replacement costs. This financial plan
should include an "enterprise" fund which is separate from the
general fund. The enterprise fund will account for user charges and
other assessments collected to pay for all necessary operation and
maintenance costs, debt service, and capital replacement. The plan
should consider budgeting an allowance for eventual replacement of
the entire facility at the end of the design life as well as replacement
of major components in the interim.

D. The FMFP must address optimizing the operation and
maintenance of existing facilities.

E. The FMFP must be consistent with all applicable State and
Federal Laws and Regulations regarding pollution control and
financial management of publicly owned wastewater treatment
facilities. Specific regulatory compliance dates may only be
extended on the basis of approval of such a plan.

7.2 Facility Plans. Existing wastewater treatment facility plans
for projects awaiting EPA funding for design and construction
should be updated where necessary to include all elements of an
approvable FMFP (above) and elements identified by EPA in current
guidance for an approvable facility plan. Updated facility plans
shall be submitted by December 31, 1985.

7.3 Planning Deadline Provisions. The deadline for
submission of FMFP's or updated facility plans shall be December
31, 1985. Extensions to this deadline may be granted on a case-by-
case basis by the Board if it is demonstrated that the imposition of
the deadline will cause financial hardship to the entity; if the plan
cannot, despite good faith efforts, be completed by this date; or if the
preparation and approval process would likely cause delays in
projects already planned and in the process of implementation. A
schedule and plan for the preparation of the FMFP or facility plan
must be submitted with any extension request.

7.4 Scope of Planning Necessary. In order to assure that
FMFP's and facility plans are properly scoped wastewater treatment
entities should first determine the current design life of existing
wastewater treatment facilities.

If the current design life is five years or less, according to
responsible engineering judgement, entities should prepare FMFP's
or facility plans with sufficient detail to permit preparation of
detailed design so that construction of necessary wastewater
facilities may be completed as soon as possible. Short-term and
long-term facilities needs should be addressed. A general outline of
such a plan is presented as an attachment. Facility plans, prepared in
anticipation of an EPA Construction Grant, must be prepared in
accordance with current EPA guidance.

If the current design life exceeds five years, long-term
wastewater facilities needs and a financial plan to address these
needs, prepared in a professional manner, may be an acceptable
level of planning. These facilities needs would generally be
established at a very preliminary level in recognition of the fact that
detailed plans have a useful life of approximately five years.
However, the long-term facilities needs must be estimated so that
financial plans can be implemented as necessary.

After a preliminary determination is made regarding the present
design life of facilities, the staff of the Bureau of Water Pollution
Control should be consulted to provide scoping recommendations.
Design criteria, wastewater characteristics, demographics, other
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factors used to determine the present design life of facilities, and the
proposed plan of study should be submitted to the staff before
planning is initiated.

7.5 Extensions to the Implementation of Standards.

To permit the expeditious and orderly development of plans for
a short and long term wastewater management strategy, the Board
will consider temporary extensions to the deadlines for compliance
with water quality standards, secondary treatment standards and
polished secondary treatment standards where it is documented by
the entity that justifiable reasons exist. Extensions may be
considered for specific standards and time periods if the following
conditions are met:

A. A Facilities Management and Financial Plan or a current
Facility Plan has been prepared in accordance with policies noted
above.

B. Existing and anticipated conditions will not pose a health
hazard.

C. The beneficial uses of affected state waters, as defined by
R317-2, will not be seriously impaired by the discharge during the
proposed extension.

D. Optimal operation and maintenance of existing facilities
will be continued during the extension. Any time extension granted
will require a treatment entity to conduct a detailed evaluation of the
facility to identify and correct any operational and non-capital
intensive deficiencies at the facility.

E. The FMFP or current facility plan must demonstrate that the
entity will upgrade its wastewater treatment facility to meet the
required standards in a timely manner. User charges and fees must
be structured appropriately so that wastewater management facilities
become self supporting.

7.6 Responsibility for Planning. Any wastewater treatment
entity that is presently in compliance, yet has an identifiable need to
plan for future expansion to accommodate growth but elects to wait
for federal funds for construction, will make such election with full
knowledge that should the capacity of the existing facilities be
reached before new facilities are completed, a moratorium on new
connections may be imposed and/or other enforcement actions may
be taken. In such enforcement actions, the entity will not qualify for
any special consideration, since the condition will be considered to
have resulted as a matter of its choice.

7.7 Public Participation. The WPCC encourages entities to
involve the affected public throughout the development of the
Facility Plan or Facilities Management and Financial Plan. Since
sewer users will be required to pay for debt retirement, operation
and maintenance costs, connection fees, and contractor charges for
service lateral hook-up, active citizen involvement is essential to
assess public acceptance prior to bond elections and assure a
responsive posture for local governments. The WPCC staff, as
resources allow, will assist entities to develop and maintain effective
public participation programs.

At least one public meeting should be held during early phases
of the planning process before a recommended alternative is
developed.

A public hearing should be held prior to the adoption of the
Facility Plan or FMFP.

Adequate notification of public meetings, public hearings, and
actions in response to public participation should be provided.

A consensus of the communities' willingness to proceed with
the plan should be developed through public meetings, public
hearings, referendums, bond elections, etc. and it should be
documented in the Facility Plan or FMFP.

7.8 Staff Support. Upon request and as resources permit, the
WPCC staff will provide technical assistance to help entities develop
interim and long-range programs, construction schedules, FMFP's
and Facility Plans. The staff will also provide information relative
to securing financing for construction. Technical assistance would
include reviews of documents submitted and meetings with city
officials and their engineers to help scope the planning project,
evaluate work plans, etc., in an effort to facilitate an expeditious
approval process.|
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R317-1-[9]8. Penalty Criteria for Civil Settlement Negotiations.

[9]18.1 Introduction. Section 19-5-115 of the Water Quality
Act provides for penalties of up to $10,000 per day for violations of
the act or any permit, rule, or order adopted under it and up to
$25,000 per day for willful violations. Because the law does not
provide for assessment of administrative penalties, the Attorney
General initiates legal proceedings to recover penalties where
appropriate.

[9]8.2 Purpose And Applicability. These criteria outline the
principles used by the State in civil settlement negotiations with
water pollution sources for violations of the UWPCA and/or any
permit, rule or order adopted under it. It is designed to be used as a
logical basis to determine a reasonable and appropriate penalty for
all types of violations to promote a more swift resolution of
environmental problems and enforcement actions.

To guide settlement negotiations on the penalty issue, the
following principles apply: (1) penalties should be based on the
nature and extent of the violation; (2) penalties should at a
minimum, recover the economic benefit of noncompliance; (3)
penalties should be large enough to deter noncompliance; and (4)
penalties should be consistent in an effort to provide fair and
equitable treatment of the regulated community.

In determining whether a civil penalty should be sought, the
State will consider the magnitude of the violations; the degree of
actual environmental harm or the potential for such harm created by
the violation(s); response and/or investigative costs incurred by the
State or others; any economic advantage the violator may have
gained through noncompliance; recidivism of the violator; good
faith efforts of the violator; ability of the violator to pay; and the
possible deterrent effect of a penalty to prevent future violations.

[9]8.3 Penalty Calculation Methodology. The statutory
maximum penalty should first be calculated, for comparison
purposes, to determine the potential maximum penalty liability of
the violator. The penalty which the State seeks in settlement may
not exceed this statutory maximum amount.

The civil penalty figure for settlement purposes should then be
calculated based on the following formula: CIVIL PENALTY =
PENALTY + ADJUSTMENTS - ECONOMIC AND LEGAL
CONSIDERATIONS

PENALTY: Violations are grouped into four main penalty
categories based upon the nature and severity of the violation. A
penalty range is associated with each category. The following
factors will be taken into account to determine where the penalty
amount will fall within each range:

A. History of compliance or noncompliance. History of
noncompliance includes consideration of previous violations and
degree of recidivism.

B. Degree of willfulness and/or negligence. Factors to be
considered include how much control the violator had over and the
foreseeability of the events constituting the violation, whether the
violator made or could have made reasonable efforts to prevent the
violation, whether the violator knew of the legal requirements which
were violated, and degree of recalcitrance.

C. Good faith efforts to comply. Good faith takes into account
the openness in dealing with the violations, promptness in correction
of problems, and the degree of cooperation with the State.

Category A - $7,000 to $10,000 per day. Violations with high
impact on public health and the environment to include:

1. Discharges which result in documented public health effects
and/or significant environmental damage.

2. Any type of violation not mentioned above severe enough to
warrant a penalty assessment under category A.

Category B - $2,000 to $7,000 per day. Major violations of the
Utah Water Pollution Control Act, associated regulations, permits or
orders to include:

1. Discharges which likely caused or potentially would cause
(undocumented) public health effects or significant environmental
damage.

2. Creation of a serious hazard to public health or the
environment.

3. llegal discharges containing significant quantities or
concentrations of toxic or hazardous materials.

4. Any type of violation not mentioned previously which
warrants a penalty assessment under Category B.

Category C - $500 to $2,000 per day. Violations of the Utah
Water Pollution Control Act, associated regulations, permits or
orders to include:

1. Significant excursion of permit effluent limits.

2. Substantial non-compliance with the requirements of a
compliance schedule.

3. Substantial non-compliance with monitoring and reporting
requirements.

4. lllegal discharge containing significant quantities or
concentrations of non toxic or non hazardous materials.

5. Any type of violation not mentioned previously which
warrants a penalty assessment under Category C.

Category D - up to $500 per day. Minor violations of the Utah
Water Pollution Control Act, associated regulations, permits or
orders to include:

1. Minor excursion of permit effluent limits.

2. Minor violations of compliance schedule requirements.

3. Minor violations of reporting requirements.

4. lllegal discharges not covered in Categories A, B and C.

5. Any type of violations not mentioned previously which
warrants a penalty assessment under category D.

ADJUSTMENTS: The civil penalty shall be calculated by
adding the following adjustments to the penalty amount determined
above: 1) economic benefit gained as a result of non-compliance; 2)
investigative costs incurred by the State and/or other governmental
levels; 3) documented monetary costs associated with environmental
damage.

ECONOMIC AND LEGAL CONSIDERATIONS: An
adjustment downward may be made or a delayed payment schedule
may be used based on a documented inability of the violator to pay.
Also, an adjustment downward may be made in consideration of the
potential for protracted litigation, an attempt to ascertain the
maximum penalty the court is likely to award, and/or the strength of
the case.

[9]8.4 Mitigation Projects. In some exceptional cases, it may
be appropriate to allow the reduction of the penalty assessment in
recognition of the violator's good faith undertaking of an
environmentally beneficial mitigation project. The following
criteria should be used in determining the eligibility of such projects:

A. The project must be in addition to all regulatory compliance
obligations;

B. The project preferably should closely address the
environmental effects of the violation;

C. The actual cost to the violator, after consideration of tax
benefits, must reflect a deterrent effect;
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D. The project must primarily benefit the environment rather
than benefit the violator;

E. The project must be judicially enforceable;

F. The project must not generate positive public perception for
violations of the law.

[9]18.5 Intent Of Criteria/Information Requests. The criteria
and procedures in this section are intended solely for the guidance of
the State. They are not intended, and cannot be relied upon to create
any rights, substantive or procedural, enforceable by any party in
litigation with the State.

KEY: water pollution, waste disposal, industrial waste, effluent
standards[*]

[August245-2001]2003

Notice of Continuation December 12, 1997

19-5

v v

Environmental Quality, Water Quality
R317-4-3

Onsite Wastewater Systems General
Requirements

NOTICE OF PROPOSED RULE
(Amendment)
DAR FIiLE No.: 25635
FILED: 11/14/2002, 14:54

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE CHANGE: The
proposed changes are required to bring the Division of Water
Quality's rules into concert with the Administrative Procedures
Act, Title 63, Chapter 46b.

SUMMARY OF THE RULE OR CHANGE: Deleted a reference to
appeals procedure at Subsection R317-4-3(3.6). Appeals are
addressed in the proposed new rule, R317-9. (DAR NOTE:
The proposed new rule of R317-9 is found under DAR No.
25633 in this Bulletin.)

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Section 19-5-104; and Title 63, Chapter 46b

ANTICIPATED COST OR SAVINGS TO:

« THE STATE BUDGET: The proposed amendments bring the
Division's rules into concert with current definitions and
practices established by the Administrative Procedures Act.
No costs or savings to state budget are associated with the
proposed amendments.

% LOCAL GOVERNMENTS: The proposed amendments bring the
Division's rules into concert with current definitions and
practices established by the Administrative Procedures Act.
No costs or savings to local government are associated with
the proposed amendments.

“ OTHER PERSONS: The proposed amendments bring the
Division's rules into concert with current definitions and
practices established by the Administrative Procedures Act.

No costs or savings to other persons are associated with the
proposed amendments.

COMPLIANCE COSTS FOR AFFECTED PERSONS: The compliance
costs for affected persons will not change since the rule
implements current statutory and regulatory requirements.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: The proposed changes in this
rule will have no fiscal impact on businesses beyond the
current statutory and regulatory impact.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

ENVIRONMENTAL QUALITY

WATER QUALITY

CANNON HEALTH BLDG

288 N 1460 W

SALT LAKE CITY UT 84116-3231, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Dave Wham at the above address, by phone at 801-538-
6052, by FAX at 801-538-6016, or by Internet E-mail at
dwham@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 12/31/2002.

THIS RULE MAY BECOME EFFECTIVE ON: 01/20/2003

AuUTHORIZED BY: Don Ostler, Director

R317. Environmental Quality, Water Quality.
R317-4. Onsite Wastewater Systems.
R317-4-3. Onsite Wastewater Systems General Requirements.

3.1. Units Required in an Onsite Wastewater System. The
onsite wastewater system shall consist of the following components:

A. A building sewer.

B. A septic tank.

C. An absorption system. This may be a standard trench, a
shallow trench with capping fill, a chambered trench, a deep wall
trench, a seepage pit or pits, an absorption bed, or alternative or
experimental systems as specified in this rule, depending on
location, topography, soil conditions and ground water table.

3.2. Multiple Dwelling Units. Multiple dwelling units under
individual ownership, except condominiums, shall not be served by
a single onsite wastewater system except where that system is under
the sponsorship of a body politic. Plans and specifications for such
systems shall be submitted to and approved by the Utah Water
Quality Board. Issuance of a construction permit by the Board shall
constitute approval of plans and authorization for construction.

3.3. Review Criteria for Establishing Onsite Wastewater
System Feasibility of Proposed Housing Subdivisions and Other
Similar Developments. The local health department will review
plans for proposed subdivisions and other similar developments for
wastewater permit feasibility, prepared at the owner's expense by or
under the supervision of a qualified person such as, a licensed
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environmental health scientist, or a registered civil, environmental or
geotechnical engineer, certified by the regulatory authority. A plan
of the subdivision shall be submitted to the local health department
for review and shall be drawn to such scale as needed to show
essential features. Ground surface contours must be included,
preferably at two-foot intervals unless smaller intervals are
necessary to describe existing surface conditions. Intervals larger
than two feet may be authorized on a case-by-case basis where it can
be shown that they are adequate to describe all necessary terrain
features. The plan must be specifically located with respect to the
public land survey of Utah. A vicinity location map, preferably a
U.S. Geological Survey 7-1/2 or 15 minute topographic map, shall
be provided with the plan for ease in locating the subdivision area.
A narrative feasibility report addressing the short-range and long-
range water supply and wastewater system facilities proposed to
serve the development must be submitted for review. The feasibility
report shall include the following information:

A. Name and location of proposed development.

B. Name and address of the developer of the proposed project
and the engineer or individual who submitted the feasibility report.

C. Statement of intended use of proposed development, such as
residential-single family, multiple dwellings, commercial, industrial,
or agricultural.

D. The proposed street and lot layout, the size and dimensions
of each lot and the location of all water lines and easements, and if
possible, the areas proposed for sewage disposal. All lots shall be
consecutively numbered. The minimum required area of each lot
shall be sufficient to permit the safe and effective use of an onsite
wastewater system and shall include a replacement area for the
absorption system. Plans used for multiple dwellings, commercial,
and industrial purposes will require a study of anticipated sewage
flows prior to developing suitable area requirements for sewage
disposal.

E. Ground surface slope of areas proposed for onsite
wastewater systems shall conform with the requirements of R317-4-
4.

F. The location, type, and depth of all existing and proposed
nonpublic water supply sources within 200 feet of onsite wastewater
systems, and of all existing or proposed public water supply sources
within 1500 feet of onsite wastewater systems.

G. The locations of all rivers, streams, creeks, washes (dry or
ephemeral), lakes, canals, marshes, subsurface drains, natural storm
water drains, lagoons, artificial impoundments, either existing or
proposed, within or adjacent to the area to be planned , and cutting
or filling of lots that will affect building sites. Areas proposed for
onsite wastewater systems shall be isolated from pertinent ground
features as specified in Table 2.

H. Surface drainage systems shall be included on the plan , as
naturally occurring, and as altered by roadways or any drainage,
grading or improvement, installed or proposed by the developer.
The details of the surface drainage system shall show that the
surface drainage structures, whether ditches, pipes, or culverts, will
be adequate to handle all surface drainage so that it in no way will
affect onsite wastewater systems on the property. Details shall also
be provided for the final disposal of surface runoff from the
property.

. If any part of a subdivision lies within or abuts a flood plain
area, the flood plain shall be shown within a contour line and shall
be clearly labeled on the plan with the words "flood plain area".

J. The location of all soil exploration pits and percolation test
holes shall be clearly identified on the subdivision final plat and

identified by a key number or letter designation. The results of such
soil tests, including stratified depths of soils and final percolation
rates for each lot shall be recorded on or with the final plat. All soil
tests shall be conducted at the owner's expense.

K. A report by an engineer, geologist, or other person qualified
by training and experience to prepare such reports must be submitted
to show a comprehensive log of soil conditions for each lot proposed
for an onsite wastewater system.

1. A sufficient number of soil exploration pits shall be dug on
the property to provide an accurate description of subsurface soil
conditions. Soil description shall conform with the United States
Department of Agriculture soil classification system.  Soil
exploration pits shall be of sufficient size to permit visual inspection,
and to a minimum depth of ten feet, and at least four feet below the
bottom of proposed absorption systems. One end of each pit should
be sloped gently to permit easy entry if necessary. Deeper soil
exploration pits are required if deep absorption systems, such as
deep wall trenches or seepage pits, are proposed.

2. For each soil exploration pit, a log of the subsurface
formations encountered must be submitted for review which
describes the texture, structure, and depth of each soil type, the
depth of the ground water table if encountered, and any indications
of the maximum ground water table.

3. Soil exploration pits and percolation tests shall be made at
the rate of at least one test per lot. The local health department may
allow fewer tests based on the uniformity of prevailing soil and
ground water characteristics and available percolation test data.
Percolation tests shall be conducted in accordance with R317-4-5. If
soil conditions and surface topography indicate, a greater number of
soil exploration pits or percolation tests may be required by the
regulatory authority. =~ Whenever available, information from
published soil studies of the area of the proposed subdivision shall
be submitted for review. Soil exploration pits and percolation tests
must be conducted as closely as possible to the absorption system
sites on the lots or parcels. The regulatory authority shall have the
option of inspecting the open soil exploration pits and monitoring
the percolation test procedure. Complete results shall be submitted
for review, including all unacceptable test results. Absorption
systems are not permitted in areas where the requirements of R317-
4-5 cannot be met or where the percolation rate is slower than 60
minutes per inch or faster than one minute per inch. Where soil and
other site conditions are clearly unsuitable, there is no need for
conducting soil exploration pits or percolation tests.

L. A statement by an engineer, geologist, or other person
qualified by training and experience to prepare such statements,
must be submitted indicating the present and maximum ground
water table throughout the development. Ifthere is evidence that the
ground water table ever rises to less than two feet from the bottom of
the proposed absorption systems , onsite wastewater absorption
systems will not be approved. Ground water table determinations
must be made in accordance with R317-4-5.

M. If ground surface slopes exceed four percent, or if soil
conditions, drainage channels, ditches, ponds or watercourses are
located in or near the project so as to complicate design and location
of an onsite wastewater systems, a detailed system layout shall be
provided for those lots presenting the greatest design difficulty. A
typical lot layout will include, but not be limited to the following
information, and shall be drawn to scale:

1. All critical dimensions and distances for the selected lot(s),
including the distance of the onsite wastewater system from lakes,
ponds, watercourses, etc.
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2. Location of dwelling, with distances from street and
property lines.

3. Location of water lines, water supply, onsite wastewater
system, property lines, and lot easements.

4. Capacity of septic tank and dimensions and cross-section of
absorption system.

5. Results and locations of individual soil exploration pits and
percolation tests conducted on the selected lot(s).

6. If nonpublic wells or springs are to be provided, the plan
shall show a typical lot layout indicating the relative location of the
building, well or spring, and onsite wastewater system.

N. If proposed developments are located in aquifer recharge
areas or areas of other particular geologic concern, the regulatory
authority may require such additional information relative to ground
water movement, or possible subsurface sewage flow.

0. Excessively Permeable Soil and Blow Sand. Soil having
excessively high permeability, such as cobbles or gravels with little
fines and large voids, affords little filtering action to effluents
flowing through it and may constitute grounds for rejection of sites.
The extremely fine-grained "blow sand" (aeolian sand) found in
some parts of Utah is unsuitable for absorption systems, and onsite
wastewater system for installation in such blow sand conditions shall
not be approved. This shall not apply to lots which have received
final local health department approval prior to the effective date of
this rule.

1. Percolation test results in blow sand will generally be rapid,
but experience has shown that this soil has a tendency to become
sealed with minute organic particles within a short period of time.
For lots which are exempt as described above, systems may be
constructed in such material provided it is found to be within the
required range of percolation rates specified in these rules, and
provided further that the required area shall be calculated on the
assumption of the minimum acceptable percolation rate (60 minutes
per inch for standard trenches, deep wall trenches, and seepage pits,
and 30 minutes per inch for absorption beds).

2. Prohibition of Onsite Wastewater Systems. If soil studies
described in the foregoing paragraphs indicate conditions which fail
in any way to meet the requirements specified herein, the use of
onsite wastewater systems in the area of study will be prohibited.

P. After review of all information, plans, and proposals, the
regulatory authority will send a letter to the individual who
submitted the feasibility report stating the results of the review or the
need for additional information. An affirmative statement of
feasibility does not imply that it will be possible to install onsite
wastewater systems on all of the proposed lots, but shall mean that
such onsite wastewater systems may be installed on the majority of
the proposed lots in accordance with minimum State requirements
and any conditions that may be imposed.

3.4. Submission, Review, and Approval of Plans for Onsite
Wastewater Systems.

A. Plans and specifications for the construction, alteration,
extension, or change of use of onsite wastewater systems which
receive domestic wastewater, prepared at the owner's expense by or
under the supervision of a qualified person such as, a licensed
environmental health scientist, or a registered civil, environmental or
geotechnical engineer, certified by the regulatory authority, shall be
submitted to, and approved by the local health department having
jurisdiction before construction of either the onsite wastewater
system or building to be served by the onsite wastewater system may
begin. Details for said site, plans, and specifications are listed in

R317-4-4. After January 1, 2002, the design must be prepared in
accordance with certification requirements in R317-11.

B. Plans and specifications for the construction, alteration,
extension, or change of use of onsite wastewater systems which
receive nondomestic wastewater shall be submitted to and approved
by the Division of Water Quality.

C. The local health department having jurisdiction, or the
Division, shall review said plans and specifications as to their
adequacy of design for the intended purpose, and shall, if necessary,
require such changes as are required by these rules. When the
reviewing regulatory authority is satisfied that plans and
specifications are adequate for the conditions under which a system
is to be installed and used, written approval shall be issued to the
individual making the submittal and the plans shall be stamped
indicating approval. Construction shall not commence until the
plans have been approved by the regulatory authority. The installer
shall not deviate from the approved design without the approval of
the reviewing regulatory authority.

D. Depending on the individual site and circumstances, or as
determined by the local board of health some or all of the following
information may be required. Compliance with these rules must be
determined by an on-site inspection after construction but before
backfilling. Onsite wastewater systems must be constructed and
installed in accordance with these rules.

E. In order that approval can be expedited, plans submitted for
review must be drawn to scale (1" = 8', 16', etc. but not exceed 1" =
30", or dimensions indicated. Plans must be prepared in such a
manner that the contractor can read and follow them in order to
install the system properly. Plan information that may be required is
as follows:

1. Plot or property plan showing:

a. Date of application.

b. Direction of north.

c. Lot size and dimensions.

d. Legal description of property if available.

e. Ground surface contours (preferably at two-foot intervals) of
both the original and final (proposed) grades of the property, or
relative elevations using an established bench mark.

f. Location and dimensions of paved and unpaved driveways,
roadways and parking areas.

g. Location and explanation of type of dwelling to be served by
an onsite wastewater system.

h. Maximum number of bedrooms (including statement of
whether a finished or unfinished basement will be provided), or if
other than a single family dwelling, the number of occupants
expected and the estimated gallons of wastewater generated per day.

i. Location and dimensions of the essential components of the
onsite wastewater system.

j- Location of soil exploration pit(s) and percolation test holes.

k. Location of building sewer and water service line to serve
dwelling.

1. The location, type, and depth of all existing and proposed
nonpublic water supply sources within 200 feet of onsite wastewater
systems, and of all existing or proposed public water supply sources
within 1500 feet of onsite wastewater systems.

m. Distance to nearest public water main and size of main.

n. Distance to nearest public sewer, size of sewer, and whether
accessible by gravity.

o. Location of easements or drainage right-of-ways affecting
the property.
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p- Location of all streams, ditches, watercourses, ponds,
subsurface drains, etc., (whether intermittent or year-round) within
100 feet of proposed onsite wastewater system.

2. Statement of soil conditions obtained from soil exploration
pit(s) dug (preferably by backhoe) to a depth of ten feet in the
absorption system area, or to the ground water table if it is shallower
than 10 feet below ground surface. In the event that absorption
system excavations will be deeper than six feet, soil exploration pits
must extend to a depth of at least four feet below the bottom of the
proposed absorption system excavation. One end of each pit should
be sloped gently to permit easy entry if necessary. Whenever
possible data from published soil studies of the site should also be
submitted. Soil logs should be prepared in accordance with the
United States Department of Agriculture soil classification system.

3. Statement with supporting evidence indicating (A) present
and (B) maximum anticipated ground water table and (C) flooding
potential for onsite wastewater system site.

4. The results of at least one stabilized percolation test for the
design flow less than 2,000 gallons per day, or three tests if the
design flow is more than 2,000 gallons per day, but less than 5,000
gallons per day, in the area of the proposed absorption system,
conducted according to R317-4-5. Percolation tests should be
conducted at a depth of six inches below the bottom of the proposed
absorption system excavation and test results should be submitted on
a "Percolation Test Certificate" obtainable upon request. If a deep
wall trench or seepage pit is proposed, a completed "Deep Wall
Trench Construction Certificate" may be submitted if percolation
tests are not required.

5. Relative elevations (using an established bench mark) of the:

a. Building drain outlet.

b. The inlet and outlet inverts of the septic tank(s).

c. The outlet invert of the distribution box (if provided) and the
ends or corners of each distribution pipe lateral in the absorption
system.

d. The final ground surface over the absorption system.

e. Septic tank access cover, including length of extension, if
used.

6. Schedule or grade, material, diameter, and minimum slope
of building sewer.

7. Septic tank capacity, design (cross sections, etc.), materials,
and dimensions. If tank is commercially manufactured, state name
and address of manufacturer.

8. Details of drop boxes or distribution boxes (if provided)

9. Absorption system details which include the following:

a. Schedule or grade, material, and diameter of distribution
pipes.

b. Required and proposed area for absorption system.

c. Length, slope, and spacing of each distribution pipeline.

d. Maximum slope across ground surface of absorption system
area.

e. Slope of distribution pipelines (maximum slope four
inches/100 feet., level preferred)

f. Distance of distribution pipes from trees, cut banks, fills or
other subsurface disposal systems.

g. Type and size of filter material to be used (must be clean,
free from fines, etc.).

h. Cross section of absorption system showing:

i. Depth and width of absorption system excavation.

ii. Depth of distribution pipe.

iii. Depth of filter material.

iv. Barrier (i.e., synthetic filter fabric, straw, etc.) used to
separate filter material from backfill.

v. Depth of backfill.

10. Schedule or grade, type, and capacity of sewage pump,
pump well, discharge line, siphons, siphon chambers, etc., if
required as part of the onsite wastewater system.

11. Statement indicating (A) source of water supply for
dwelling (whether a well, spring, or public system) and (B) location
and (C) distance from onsite wastewater disposal system. If plan
approval of a nonpublic water supply system is desired, information
regarding that system must be submitted separately.

12. Complete address of dwelling to be served by this onsite
wastewater system. Also the name, current address, and telephone
number of:

a. The person who will own the proposed onsite wastewater
system.

b. The person who will construct and install the onsite
wastewater system.

c. If mortgage loan for dwelling is insured or guaranteed by a
federal agency, the name and local address of that agency.

F. All applicants requesting plan approval for an onsite
wastewater system must submit a sufficient number of copies of the
above required information to enable the regulatory authority to
retain one copy as a permanent record.

G. Applications will be rejected if proper information is not
submitted.

3.5. Final On-Site Inspection.

A. After an onsite wastewater system has been installed and
before it is backfilled or used, the entire system shall be inspected by
the appropriate regulatory authority to determine compliance with
these rules. For deep wall trenches and seepage pits, the regulatory
authority should make at least two inspections, with the first
inspection being made following the excavation and the second
inspection after the trench or pit has been filled with stone or
constructed, but before any backfilling has occurred.

B. Each septic tank shall be tested for water tightness before
backfilling in accordance with the requirements and procedure
outlined in the American Society for Testing Materials' Standard
ASTM C-1227, or concrete tanks should be filled 24 hours before
the inspection to allow stabilization of the water level. During the
inspection there shall be no change in the water level for 30 minutes.
Nor shall moving water, into or out of the tank , be visible. The
regulatory authority may allow two piece tanks, with the joint below
the water level, to be backfilled up to three inches below the joint to
provide adequate support to the seam of the tank. Testing shall be
supervised by the regulatory authority. Tanks exhibiting obvious
defects or leaks shall not be approved unless such deficiencies are
repaired to the satisfaction of the regulatory authority.[

R3471-8-]

KEY: waste water, onsite wastewater systems, alternative onsite
wastewater systems, septic tanks

[August28;,2004]2003
19-5-104
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Environmental Quality, Water Quality
R317-6-6

Implementation

NOTICE OF PROPOSED RULE
(Amendment)
DAR FiLE No.: 25632
FiLED: 11/14/2002, 14:52

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE CHANGE: The
proposed changes are required to bring the Division of Water
Quality's rules into concert with the Administrative Procedures
Act, Title 63, Chapter 46b.

SUMMARY OF THE RULE OR CHANGE: Subsection R317-6-6(6.20)
is deleted in its entirety. A new rule, R317-9, is proposed to
address these procedures in a separate rulemaking action.
(DAR NOTE: The proposed new rule of R317-9 is found
under DAR No. 25633 in this Bulletin.)

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Section 19-5-104; and Title 63, Chapter 46b

ANTICIPATED COST OR SAVINGS TO:

< THE STATE BUDGET: The proposed amendments bring the
Division's rules into concert with current definitions and
practices established by the Administrative Procedures Act.
No costs or savings to state budget are associated with the
proposed amendments.

% LOCAL GOVERNMENTS: The proposed amendments bring the
Division's rules into concert with current definitions and
practices established by the Administrative Procedures Act.
No costs or savings to local government are associated with
the proposed amendments.

< OTHER PERSONS: The proposed amendments bring the
Division's rules into concert with current definitions and
practices established by the Administrative Procedures Act.
No costs or savings to other persons are associated with the
proposed amendments.

COMPLIANCE COSTS FOR AFFECTED PERSONS: The compliance
costs for affected persons will not change since the rule
implements current statutory and regulatory requirements.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: The proposed changes in this
rule will have no fiscal impact on businesses beyond the
current statutory and regulatory impact.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

ENVIRONMENTAL QUALITY

WATER QUALITY

CANNON HEALTH BLDG

288 N 1460 W

SALT LAKE CITY UT 84116-3231, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Dave Wham at the above address, by phone at 801-538-
6052, by FAX at 801-538-6016, or by Internet E-mail at
dwham@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 12/31/2002.

THIS RULE MAY BECOME EFFECTIVE ON: 01/20/2003

AUTHORIZED BY: Don Ostler, Director

R317. Environmental Quality, Water Quality.
R317-6. Ground Water Quality Protection.
R317-6-6. Implementation.

6.1 DUTY TO APPLY FOR A GROUND WATER
DISCHARGE PERMIT

A. No person may construct, install, or operate any new
facility or modify an existing or new facility, not permitted by rule
under R317-6-6.2, which discharges or would probably result in a
discharge of pollutants that may move directly or indirectly into
ground water, including, but not limited to land application of
wastes; waste storage pits; waste storage piles; landfills and dumps;
large feedlots; mining, milling and metallurgical operations,
including heap leach facilities; and pits, ponds, and lagoons whether
lined or not, without a ground water discharge permit from the
Executive Secretary. A ground water discharge permit application
should be submitted at least 180 days before the permit is needed.

B. All persons who constructed, modified, installed, or
operated any existing facility, not permitted by rule under R317-6-
6.2, which discharges or would probably result in a discharge of
pollutants that may move directly or indirectly into ground water,
including, but not limited to: land application of wastes; waste
storage pits; waste storage piles; landfills and dumps; large feedlots;
mining, milling and metallurgical operations, including heap leach
facilities; and pits, ponds, and lagoons whether lined or not, must
have submitted a notification of the nature and location of the
discharge to the Executive Secretary before February 10, 1990 and
must submit an application for a ground water discharge permit
within one year after receipt of written notice from the Executive
Secretary that a ground water discharge permit is required.

6.2 GROUND WATER DISCHARGE PERMIT BY RULE

A. Except as provided in R317-6-6.2.C, the following facilities
are considered to be permitted by rule and are not required to obtain
a discharge permit under R317-6-6.1 or comply with R317-6-6.3
through R317-6-6.7, R317-6-6.9 through R317-6-6.11,R317-6-6.13,
R317-6-6.16, R317-6-6.17 and R317-6-6.18:

1. facilities with effluent or leachate which has been
demonstrated to the satisfaction of the Executive Secretary to
conform and will not deviate from the applicable class TDS limits,
ground water quality standards, protection levels or other permit
limits and which does not contain any contaminant that may present
a threat to human health, the environment or its potential beneficial
uses of the ground water. The Executive Secretary may require
samples to be analyzed for the presence of contaminants before the
effluent or leachate discharges directly or indirectly into ground
water. If the discharge is by seepage through natural or altered
natural materials, the Executive Secretary may require samples of

UTAH STATE BULLETIN, December 1, 2002, Vol. 2002, No. 23

25



NOTICES OF PROPOSED RULES

DAR File No. 25632

the solution be analyzed for the presence of pollutants before or after
seepage;

2. water used for watering of lawns, gardens, or shrubs or for
irrigation for the revegetation of a disturbed land area except for the
direct land application of wastewater;

3. application of agricultural chemicals including fertilizers,
herbicides and pesticides including but not limited to, insecticides
fungicides, rodenticides and fumigants when used in accordance
with current scientifically based manufacturer's recommendations
for the crop, soil, and climate and in accordance with state and
federal statutes, regulations, permits, and orders adopted to avoid
ground water pollution;

4. water used for irrigated agriculture except for the direct land
application of wastewater from municipal, industrial or mining
facilities;

5. flood control systems including detention basins, catch
basins and wetland treatment facilities used for collecting or
conveying storm water runoff;

6. natural ground water seeping or flowing into conventional
mine workings which re-enters the ground by natural gravity flow
prior to pumping or transporting out of the mine and without being
used in any mining or metallurgical process;

7. leachate which results entirely from the direct natural
infiltration of precipitation through undisturbed materials;

8. wells and facilities regulated under the underground
injection control (UIC) program;

9. land application of livestock wastes, within expected crop
nitrogen uptake;

10. individual subsurface wastewater disposal systems
approved by local health departments or large subsurface wastewater
disposal systems approved by the Board;

11. produced water pits, and other oil field waste treatment,
storage, and disposal facilities regulated by the Division of Oil, Gas,
and Mining in accordance with Section 40-6-5(3)(d) and R649-9,
Disposal of Produced Water;

12. reserve pits regulated by the Division of Oil, Gas and
Mining in accordance with Section 40-6-5(3)(a) and R649-3-7,
Drilling and Operating Practices;

13. storage tanks installed or operated under regulations
adopted by the Utah Solid and Hazardous Waste Control Board;

14. coal mining operations or facilities regulated under the
Coal Mining and Reclamation Act by the Utah Division of Oil, Gas,
and Mining (DOGM). The submission of an application for ground
water discharge permit under R317-6-6.2.C may be required only if
the Executive Secretary, after consideration of recommendations, if
any, by DOGM, determines that the discharge violates applicable
ground water quality standards, applicable Class TDS limits, or is
interfering with a reasonable foreseecable beneficial use of the
ground water. DOGM is not required to establish any administrative
or regulatory requirements which are in addition to the rules of
DOGM for coal mining operations or facilities to implement these
ground water regulations;

15. hazardous waste or solid waste management units managed
or undergoing corrective action under R315-1 through R315-14;

16. solid waste landfills permitted under the requirements of
R315-303;

17. animal feeding operations, as defined in UAC R317-8-
3.5(2) that use liquid waste handling systems, which are not located
within Zone 1 (100 feet) for wells in a confined aquifer or Zone 2
(250 day time of travel) for wells and springs in unconfined aquifers,

in accordance with the Public Drinking Water Regulations UAC
R309-113, and which meet either of the following criteria:

a) operations constructed prior to the effective date of this rule
which incorporated liquid waste handling systems and which are
either less than 4 million gallons capacity or serve fewer than 1000
animal units, or

b. operations with fewer than the following numbers of
confined animals:

i. 1,500 slaughter and feeder cattle,

ii. 1,050 mature dairy cattle, whether milked or dry cows,

iii. 3,750 swine each weighing over 25 kilograms
(approximately 55 pounds),

iv. 18,750 swine each weighing 25 kilograms or less
(approximately 55 pounds),

v. 750 horses,

vi. 15,000 sheep or lambs,

vii. 82,500 turkeys,

viii. 150,000 laying hens or broilers that use continuous
overflow watering but dry handle wastes,

ix. 45,000 hens or broilers,

x. 7,500 ducks, or

xi. 1,500 animal units

18. animal feeding operations, as defined in UAC R317-8-
3.5(2), which do not utilize liquid waste handling systems;

19. mining, processing or milling facilities handling less than
10 tons per day of metallic and/or nonmetallic ore and waste rock,
not to exceed 2500 tons/year in aggregate unless the processing or
milling uses chemical leaching;

20. pipelines and above-ground storage tanks;

21. drilling operations for metallic minerals, nonmetallic
minerals, water, hydrocarbons, or geothermal energy sources when
done in conformance with applicable regulations of the Utah
Division of Oil, Gas, and Mining or the Utah Division of Water
Rights;

22. land application of municipal sewage sludge for beneficial
use, at or below the agronomic rate and in compliance with the
requirements of 40 CFR 503, July 1, 1993 edition;

23. land application of municipal sewage sludge for mine-
reclamation at a rate higher than the agronomic rate and in
compliance with 40 CFR 503, July 1, 1993 edition;

24. municipal wastewater treatment lagoons receiving no
wastewater from a significant industrial discharger as defined in
R317-8-8.2(12); and

25. facilities and modifications thereto which the Executive
Secretary determines after a review of the application will have a de
minimis actual or potential effect on ground water quality.

B. No facility permitted by rule under R317-6-6.2.A may cause
ground water to exceed ground water quality standards or the
applicable class TDS limits in R317-6-3.1 to R317-6-3.7. If the
background concentration for affected ground water exceeds the
ground water quality standard, the facility may not cause an increase
over background. This section, R317-6-6.2B. does not apply to
facilities undergoing corrective action under R317-6-6.15A.3.

C. The submission of an application for a ground water
discharge permit may be required by the Executive Secretary for any
discharge permitted by rule under R317-6-6.2 ifit is determined that
the discharge may be causing or is likely to cause increases above
the ground water quality standards or applicable class TDS limits
under R317-6-3 or otherwise is interfering or may interfere with
probable future beneficial use of the ground water.
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6.3 APPLICATION REQUIREMENTS FOR A GROUND
WATER DISCHARGE PERMIT

Unless otherwise determined by the Executive Secretary, the
application for a permit to discharge wastes or pollutants to ground
water shall include the following complete information:

A. The name and address of the applicant and the name and
address of the owner of the facility if different than the applicant. A
corporate application must be signed by an officer of the
corporation. The name and address of the contact, if different than
above, and telephone numbers for all listed names shall be included.

B. The legal location of the facility by county, quarter-quarter
section, township, and range.

C. The name of the facility and the type of facility, including
the expected facility life.

D. A plat map showing all water wells, including the status and
use of each well, topography, springs, water bodies, drainages, and
man-made structures within a one-mile radius of the discharge. The
plat map must also show the location and depth of existing or
proposed wells to be used for monitoring ground water quality.

E. Geologic, hydrologic, and agricultural description of the
geographic area within a one-mile radius of the point of discharge,
including soil types, aquifers, ground water flow direction, ground
water quality, aquifer material, and well logs.

F. The type, source, and chemical, physical, radiological, and
toxic characteristics of the effluent or leachate to be discharged; the
average and maximum daily amount of effluent or leachate
discharged (gpd), the discharge rate (gpm), and the expected
concentrations of any pollutant (mg/l) in each discharge or
combination of discharges. If more than one discharge point is used,
information for each point must be given separately.

G. Information which shows that the discharge can be
controlled and will not migrate into or adversely affect the quality of
any other waters of the state, including the applicable surface water
quality standards, that the discharge is compatible with the receiving
ground water, and that the discharge will comply with the applicable
class TDS limits, ground water quality standards, class protection
levels or an alternate concentration limit proposed by the facility.

H. For areas where the ground water has not been classified by
the Board, information on the quality of the receiving ground water
sufficient to determine the applicable protection levels.

I. The proposed monitoring plan, which includes a description,
where appropriate, of the following:

1. ground water monitoring to determine ground water flow
direction and gradient, background quality at the site, and the quality
of ground water at the compliance monitoring point;

2. installation, use and maintenance of monitoring devices;

3. description of the compliance monitoring area defined by
the compliance monitoring points including the dimensions and
hydrologic and geologic data used to determine the dimensions;

4. monitoring of the vadose zone;

5. measures to prevent ground water contamination after the
cessation of operation, including post-operational monitoring;

6. monitoring well construction and ground water sampling
which conform to A Guide to the Selection of Materials for
Monitoring Well Construction and Ground Water Sampling, (1983)
and RCRA Ground Water Monitoring Technical Enforcement
Guidance Manual (1986), unless otherwise specified by the
Executive Secretary;

7. description and justification of parameters to be monitored.

J. The plans and specifications relating to construction,
modification, and operation of discharge systems.

K. The description of the ground water most likely to be
affected by the discharge, including water quality information of the
receiving ground water prior to discharge, a description of the
aquifer in which the ground water occurs, the depth to the ground
water, the saturated thickness, flow direction, porosity, hydraulic
conductivity, and flow systems characteristics.

L. The compliance sampling plan which includes, where
appropriate, provisions for sampling of effluent and for flow
monitoring in order to determine the volume and chemistry of the
discharge onto or below the surface of the ground and a plan for
sampling compliance monitoring points and appropriate nearby
water wells. Sampling and analytical methods proposed in the
application must conform with the most appropriate methods
specified in the following references unless otherwise specified by
the Executive Secretary:

1. Standard Methods for the Examination of Water and
Wastewater, eighteenth edition, 1992; Library of Congress catalogue
number: ISBN: 0-87553-207-1.

2. E.P.A. Methods, Methods for Chemical Analysis of Water
and Wastes, 1983; Stock Number EPA-600/4-79-020.

3. Techniques of Water Resource Investigations of the U.S.
Geological Survey, (1982); Book 5, Chapter A3.

4. Monitoring requirements in 40 CFR parts 141 and 142, 1991
ed., Primary Drinking Water Regulations and 40 CFR parts 264 and
270, 1991 ed.

5. National Handbook of Recommended Methods for Water-
Data Acquisition, GSA-GS edition; Book 85 AD-2777, U.S.
Government Printing Office Stock Number 024-001-03489-1.

6. Manual of Analytical Methods for the Analysis of Pesticide
Residues in Humans and Environmental Samples, 1980; Stock
Number EPA-600/8-80-038, U.S. Environmental Protection Agency.

M. A description of the flooding potential of the discharge site,
including the 100-year flood plain, and any applicable flood
protection measures.

N. Contingency plan for regaining and maintaining compliance
with the permit limits and for reestablishing best available
technology as defined in the permit.

O. Methods and procedures for inspections of the facility
operations and for detecting failure of the system.

P. For any existing facility, a corrective action plan or
identification of other response measures to be taken to remedy any
violation of applicable ground water quality standards, class TDS
limits or permit limit established under R317-6-6.4E. which has
resulted from discharges occurring prior to issuance of a ground
water discharge permit.

Q. Other information required by the Executive Secretary.

6.4 ISSUANCE OF DISCHARGE PERMIT

A. The Executive Secretary may issue a ground water
discharge permit for a new facility if the Executive Secretary
determines, after reviewing the information provided under R317-6-
6.3, that:

1. the applicant demonstrates that the applicable class TDS
limits, ground water quality standards protection levels, and permit
limits established under R317-6-6.4E will be met;

2. the monitoring plan, sampling and reporting requirements
are adequate to determine compliance with applicable requirements;

3. the applicant is using best available technology to minimize
the discharge of any pollutant; and

4. there is no impairment of present and future beneficial uses
of the ground water.
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B. The Board may approve an alternate concentration limit for
a new facility if:

1. The applicant submits a petition for an alternate
concentration limit showing the extent to which the discharge will
exceed the applicable class TDS limits, ground water standards or
applicable protection levels and demonstrates that:

a. the facility is to be located in an area of Class III ground
water;

b. the discharge plan incorporates the use of best available
technology;

c. the alternate concentration limit is justified based on
substantial overriding social and economic benefits; and,

d. the discharge would pose no threat to human health and the
environment.

2. One or more public hearings have been held by the Board in
nearby communities to solicit comment.

C. The Executive Secretary may issue a ground water
discharge permit for an existing facility provided:

1. the applicant demonstrates that the applicable class TDS
limits, ground water quality standards and protection levels will be
met;

2. the monitoring plan, sampling and reporting requirements
are adequate to determine compliance with applicable requirements;

3. the applicant utilizes treatment and discharge minimization
technology commensurate with plant process design capability and
similar or equivalent to that utilized by facilities that produce similar
products or services with similar production process technology;
and,

4. there is no current or anticipated impairment of present and
future beneficial uses of the ground water.

D. The Board may approve an alternate concentration limit for
a pollutant in ground water at an existing facility or facility
permitted by rule under R317-6-6.2 if the applicant for a ground
water discharge permit shows the extent the discharge exceeds the
applicable class TDS limits, ground water quality standards and
applicable protection levels that correspond to the otherwise
applicable ground water quality standards and demonstrates that:

1. steps are being taken to correct the source of contamination,
including a program and timetable for completion;

2. the pollution poses no threat to human health and the
environment; and

3. the alternate concentration limit is justified based on
overriding social and economic benefits.

E. Analternate concentration limit, once adopted by the Board
under R317-6-6.4B or R317-6-6.4D, shall be the pertinent permit
limit.

F. A facility permitted under this provision shall meet
applicable class TDS limits, ground water quality standards,
protection levels and permit limits.

G. The Board may modify a permit for a new facility to reflect
standards adopted as part of corrective action.

6.5 NOTICE OF INTENT TO ISSUE A GROUND WATER
DISCHARGE PERMIT

The Executive Secretary shall publish a notice of intent to
approve in a newspaper in the affected area and shall allow 30 days
in which interested persons may comment to the Board. Final action
will be taken by the Executive Secretary following the 30-day
comment period.

6.6 PERMIT TERM

A. The ground water discharge permit term will run for 5 years
from the date of issuance. Permits may be renewed for 5-year

periods or extended for a period to be determined by the Executive
Secretary but not to exceed 5 years.

B. In the event that new ground water quality standards are
adopted by the Board, permits may be reopened to extend the terms
of the permit or to include pollutants covered by new standards. The
holder of a permit may apply for a variance under the conditions
outlined in R317-6-6.4.D.

6.7 GROUND WATER DISCHARGE PERMIT RENEWAL

The permittee for a facility with a ground water discharge
permit must apply for a renewal or extension for a ground water
discharge permit at least 180 days prior to the expiration of the
existing permit. If a permit expires before an application for
renewal or extension is acted upon by the Executive Secretary, the
permit will continue in effect until it is renewed, extended or denied.

6.8 TERMINATION OF A GROUND WATER DISCHARGE
PERMIT BY THE EXECUTIVE SECRETARY

A ground water discharge permit may be terminated or a
renewal denied by the Executive Secretary if one of the following
applies:

A. noncompliance by the permittee with any condition of the
permit where the permittee has failed to take appropriate action in a
timely manner to remedy the permit violation;

B. the permittee's failure in the application or during the permit
approval process to disclose fully all significant relevant facts at any
time;

C. adetermination that the permitted facility endangers human
health or the environment and can only be regulated to acceptable
levels by plan modification or termination; or

D.the permittee requests termination of the permit.

6.9 PERMIT COMPLIANCE MONITORING

A. Ground Water Monitoring

The Executive Secretary may include in a ground water
discharge permit requirements for ground water monitoring, and
may specify compliance monitoring points where the applicable
class TDS limits, ground water quality standards, protection levels
or other permit limits are to be met.

The Executive Secretary will determine the location of the
compliance monitoring point based upon the hydrology, type of
pollutants, and other factors that may affect the ground water
quality. The distance to the compliance monitoring points must be
as close as practicable to the point of discharge. The compliance
monitoring point shall not be beyond the property boundaries of the
permitted facility without written agreement of the affected property
owners and approval by the Executive Secretary.

B. Performance Monitoring

The Executive Secretary may include in a ground water
discharge permit requirements for monitoring performance of best
available technology standards.

6.10 BACKGROUND
DETERMINATION

A. Background water quality contaminant concentrations shall
be determined and specified in the ground water discharge permit.
The determination of background concentration shall take into
account any degradation.

B. Background water quality contaminant concentrations may
be determined from existing information or from data collected by
the permit applicant. Existing information shall be used, if the
permit applicant demonstrates that the quality of the information and
its means of collection are adequate to determine background water
quality. If existing information is not adequate to determine
background water quality, the permit applicant shall submit a plan to

WATER QUALITY
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determine background water quality to the Executive Secretary for
approval prior to data collection. One or more up-gradient, lateral
hydraulically equivalent point, or other monitoring wells as
approved by the Executive Secretary may be required for each
potential discharge site.

C. After a permit has been issued, permittee shall continue to
monitor background water quality contaminant concentrations in
order to determine natural fluctuations in concentrations. Applicable
up-gradient, and on-site ground water monitoring data shall be
included in the ground water quality permit monitoring report.

6.11 NOTICE OF COMMENCEMENT AND
DISCONTINUANCE OF GROUND WATER DISCHARGE
OPERATIONS

A. The permittee shall notify the Division of Water Quality
immediately upon commencement of the ground water discharge
and submit a written notice within 30 days of the commencement of
the discharge.

B. The permittee shall notify the Division of Water Quality of
the date and reason for discontinuance of ground water discharge
within 30 days.

6.12 SUBMISSION OF DATA

A. Laboratory Analyses

All laboratory analysis of samples collected to determine
compliance with these regulations shall be performed in accordance
with standard procedures by the Utah Division of Laboratory
Services or by a laboratory certified by the Utah Department of
Health.

B. Field Analyses

All field analyses to determine compliance with these
regulations shall be conducted in accordance with standard
procedures specified in R317-6-6.3.L.

C. Periodic Submission of Monitoring Reports

Results obtained pursuant to any monitoring requirements in
the discharge permit and the methods used to obtain these results
shall be periodically reported to the Executive Secretary according
to the schedule specified in the ground water discharge permit.

6.13 REPORTING OF MECHANICAL PROBLEMS OR
DISCHARGE SYSTEM FAILURES

The permittee shall notify the Executive Secretary within 24
hours of the discovery of any mechanical or discharge system
failures that could affect the chemical characteristics or volume of
the discharge. A written statement confirming the oral report shall
be submitted to the Executive Secretary within five days of the
failure.

6.14 CORRECTION OF ADVERSE EFFECTS REQUIRED

A. If monitoring or testing indicates that the permit conditions
may be or are being violated by ground water discharge operations
or the facility is otherwise in an out-of-compliance status, the
permittee shall promptly make corrections to the system to correct
all violations of the discharge permit.

B. The permittee, operator, or owner may be required to take
corrective action as described in R317-6-6.15 if a pollutant
concentration has exceeded a permit limit.

6.15 CORRECTIVE ACTION

It is the intent of the Board that the provisions of these
regulations should be considered when making decisions under any
state or federal superfund action; however, the protection levels are
not intended to be considered as applicable, relevant or appropriate
clean-up standards under such other regulatory programs.

A. Application of R317-6-6.15

1. Generally - R317-6-6.15 shall apply to any person who
discharges pollutants into ground water in violation of Section 19-5-
107, or who places or causes to be placed any wastes in a location
where there is probable cause to believe they will cause pollution of
ground water in violation of Section 19-5-107.

2. Corrective Action shall include, except as otherwise
provided in R317-6-6.15, preparation of a Contamination
Investigation and preparation and implementation of a Corrective
Action Plan.

3. The procedural provisions of R-317-6-6.15 shall not apply
to any facility where a corrective or remedial action for ground
water contamination, that the Executive Secretary determines meets
the substantive standards of this rule, has been initiated under any
other state or federal program. Corrective or remedial action
undertaken under the programs specified in Table 2 are considered
to meet the substantive standards of this rule unless otherwise
determined by the Executive Secretary.

TABLE 2
PROGRAM

Leaking Underground Storage Tank, Sections 19-6-401, et seq.

Federal Comprehensive Environmental Response, Compensation and
Liability Act, 42 U.S.C. Sections 9601, et seq.

Hazardous Waste Mitigation Act, Sections 19-6-301 et seq.
Utah Solid and Hazardous Waste Act, Sections 19-6-101 et seq.

B. Notification and Interim Action

1. Notification - A person who spills or discharges any oil or
other substance which may cause pollution of ground waters in
violation of Section 19-5-107 shall notify the Executive Secretary
within 24 hours of the spill or discharge. A written notification shall
be submitted to the Executive Secretary within five days after the
spill or discharge.

2. Interim Actions - A person is encouraged to take immediate,
interim action without following the steps outlined in R317-6-6.15 if
such action is required to control a source of pollutants. Interim
action is also encouraged if required to protect public safety, public
health and welfare and the environment, or to prevent further
contamination that would result in costlier clean-up. Such interim
actions should include source abatement and control, neutralization,
or other actions as appropriate. A person that has taken these actions
shall remain subject to R317-6-6.15 after the interim actions are
completed unless he demonstrates that:

a. no pollutants have been discharged into ground water in
violation of 19-5-107; and

b. no wastes remain in a location where there is probable cause
to believe they will cause pollution of ground water in violation of
19-5-107.

C. Contamination Investigation and Corrective Action Plan -
General

1. The Executive Secretary may require a person that is subject
to R317-6-6.15 to submit for the Executive Secretary's approval a
Contamination Investigation and Corrective Action Plan, and may
require implementation of an approved Corrective Action Plan. A
person subject to this rule who has been notified that the Executive
Secretary is exercising his or her authority under R317-6-6.15 to
require submission of a Contamination Investigation and Corrective
Action Plan, shall, within 30 days of that notification, submit to the
Executive Secretary a proposed schedule for those submissions,
which may include different deadlines for different elements of the
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Investigation and Plan. The Executive Secretary may accept, reject,
or modify the proposed schedule.

2. The Contamination Investigation or the Corrective Action
Plan may, in order to meet the requirements of this Part, incorporate
by reference information already provided to the Executive
Secretary in the Contingency Plan or other document.

3. The requirements for a Contamination Investigation and a
Corrective  Action Plan specified in R317-6-6.15.D are
comprehensive. The requirements are intended to be applied with
flexibility, and persons subject to this rule are encouraged to contact
the Executive Secretary's staff to assure its efficient application on a
site-specific basis.

4. The Executive Secretary may waive any or all
Contamination Investigation and Corrective Action Plan
requirements where the person subject to this rule demonstrates that
the information that would otherwise be required is not necessary to
the Executive Secretary's evaluation of the Contamination
Investigation or Corrective Action Plan. Requests for waiver shall
be submitted to the Executive Secretary as part of the Contamination
Investigation or Corrective Action Plan, or may be submitted in
advance of those reports.

D. Contamination Investigation and Corrective Action Plan -
Requirements

1.  Contamination Investigation - The contamination
investigation shall include a characterization of pollution, a
characterization of the facility, a data report, and, if the Corrective
Action Plan proposes standards under R317-6-6.15.F.2. or Alternate
Corrective Action Concentration Limits higher than the ground
water quality standards, an endangerment assessment.

a. The characterization of pollution shall include a description
of:

(1) The amount, form, concentration, toxicity, environmental
fate and transport, and other significant characteristics of substances
present, for both ground water contaminants and any contributing
surficial contaminants;

(2) The areal and vertical extent of the contaminant
concentration, distribution and chemical make-up; and

(3) The extent to which contaminant substances have migrated
and are expected to migrate.

b. The characterization of the facility shall include descriptions
of:

(1) Contaminant substance mixtures present and media of
occurrence;

(2) Hydrogeologic conditions underlying and, upgradient and
downgradient of the facility;

(3) Surface waters in the area;

(4) Climatologic and meteorologic conditions in the area of the
facility; and

(5) Type, location and description of possible sources of the
pollution at the facility;

(6) Groundwater withdrawals, pumpage rates, and usage
within a 2-mile radius.

c. The report of data used and data gaps shall include:

(1) Data packages including quality assurance and quality
control reports;

(2) A description of the data used in the report; and

(3) A description of any data gaps encountered, how those
gaps affect the analysis and any plans to fill those gaps.

d. The endangerment assessment shall include descriptions of
any risk evaluation necessary to support a proposal for a standard

under R317-6-6.15.F.2 or for an Alternate Corrective Action
Concentration Limit.

e. The Contamination Investigation shall include such other
information as the Executive Secretary requires.

2. Proposed Corrective Action Plan

The proposed Corrective Action Plan shall include an
explanation of the construction and operation of the proposed
Corrective Action, addressing the factors to be considered by the
Executive Secretary as specified in R317-6-6.15.E. and shall include
such other information as the Executive Secretary requires. It shall
also include a proposed schedule for completion.

E. Approval of the Corrective Action Plan

After public notice in a newspaper in the affected area and a
30-day period for opportunity for public review and comment, the
Executive Secretary shall issue an order approving, disapproving, or
modifying the proposed Corrective Action Plan. The Executive
Secretary shall consider the following factors and criteria in making
that decision:

1. Completeness and Accuracy of Corrective Action Plan.

The Executive Secretary shall consider the completeness and
accuracy of the Corrective Action Plan and of the information upon
which it relies.

2. Action Protective of Public Health and the Environment

a. The Corrective Action shall be protective of the public
health and the environment.

b. Impacts as a result of any off-site activities shall be
considered under this criterion (e.g., the transport and disposition of
contaminated materials at an off-site facility).

3. Action Meets Concentration Limits

The Corrective Action shall meet Corrective Action
Concentration Limits specified in R317-6-6.15.F, except as provided
in R317-6-6.15.G.

4. Action Produces a Permanent Effect

a. The Corrective Action shall produce a permanent effect.

b. If the Corrective Action Plan provides that any potential
sources of pollutants are to be controlled in place, any cap or other
method of source control shall be designed so that the discharge
from the source following corrective action achieves ground water
quality standards or, if approved by the Board, alternate corrective
action concentration limits (ACACLs). For purposes of this
paragraph, sources of pollutants are controlled "in place" even
though they are moved within the facility boundaries provided that
they are not moved to areas with unaffected ground water.

5. Action May Use Other Additional Measures

The Executive Secretary may consider whether additional
measures should be included in the Plan to better assure that the
criteria and factors specified in R317-6-6.15.E are met. Such
measures may include:

a. Requiring long-term ground water or other monitoring;

b. Providing environmental hazard notices or other security
measures;

c. Capping of sources of ground water contamination to avoid
infiltration of precipitation;

d. Requiring long-term operation and maintenance of all
portions of the Corrective Action; and

e. Periodic review to determine whether the Corrective Action
is protective of public health and the environment.

F. Corrective Action Concentration Limits

1. Contaminants with specified levels
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Corrective Actions shall achieve ground water quality standards
or, where applicable, alternate corrective action concentration limits
(ACACLs).

2. Contaminants without specified levels

For contaminants for which no ground water quality standard
has been established, the proposed Corrective Action Plan shall
include proposed Corrective Action Concentration Limits. These
levels shall be approved, disapproved or modified by the Executive
Secretary after considering U.S. Environmental Protection Agency
maximum contaminant level goals, health advisories, risk-based
contaminant levels or standards established by other regulatory
agencies and other relevant information.

G. Alternate Corrective Action Concentration Limits

An Alternate Corrective Action Concentration Limit that is
higher or lower than the Corrective Action Concentration Limits
specified in R317-6-6.15.F may be required as provided in the
following:

1. Higher Alternate Corrective Action Concentration Limits

A person submitting a proposed Corrective Action Plan may
request approval by the Board of an Alternate Corrective Action
Concentration Limit higher than the Corrective Action
Concentration Limit specified in R317-6-6.15.F. The proposed limit
shall be protective of human health, and the environment, and shall
utilize best available technology. The Corrective Action Plan shall
include the following information in support of this request:

a. The potential for release and migration of any contaminant
substances or treatment residuals that might remain after Corrective
Action in concentrations higher than Corrective Action
Concentration Limits;

b. An evaluation of residual risks, in terms of amounts and
concentrations of contaminant substances remaining following
implementation of the Corrective Action options evaluated,
including consideration of the persistence, toxicity, mobility, and
propensity to bioaccumulate such contaminants substances and their
constituents; and

c. Any other information necessary to determine whether the
conditions of R317-6-6.15.G have been met.

2. Lower Alternate Corrective Action Concentration Limits

The Board may require use of an Alternate Corrective Action
Concentration Limit that is lower than the Corrective Action
Concentration Limit specified in R317-6-6.15.F if necessary to
protect human health or the environment. Any person requesting
that the Board consider requiring a lower Alternate Corrective
Action Concentration Limit shall provide supporting information as
described in R317-6-6.15.G.3.

3. Protective of human health and the environment

The Alternate Corrective Action Concentration Limit must be
protective of human health and the environment. In making this
determination, the Board may consider:

a. Information presented in the Contamination Investigation;

b. Other relevant cleanup or health standards, criteria, or
guidance;

c. Relevant and reasonably available scientific information;

d. Any additional information relevant to the protectiveness of
a Corrective Action; and

e. The impact of additional proposed measures, such as those
described in R317-6-6.15.E.5.

4. Good cause

An Alternate Corrective Action Concentration Limit shall not
be granted without good cause.

a. The Board may consider the factors specified in R317-6-
6.15.E in determining whether there is good cause.

b. The Board may also consider whether the proposed remedy
is cost-effective in determining whether there is good cause. Costs
that may be considered include but are not limited to:

(1) Capital costs;

(2) Operation and maintenance costs;

(3) Costs of periodic reviews, where required;

(4) Net present value of capital and operation and maintenance
costs;

(5) Potential future remedial action costs; and

(6) Loss of resource value.

5. Conservative

An Alternate Corrective Action Concentration Limit that is
higher than the Corrective Action Concentration Limits specified in
R317-6-6.15.F must be conservative. The Board may consider the
concentration level that can be achieved using best available
technology if attainment of the Corrective Action Concentration
Limit is not technologically achievable.

6. Relation to background and existing conditions

a. The Board may consider the relationship between the
Corrective Action Concentration Limits and background
concentration limits in considering whether an Alternate Corrective
Action Concentration Limit is appropriate.

b. No Alternate Corrective Action Concentration Limit higher
than existing ground water contamination levels or ground water
contamination levels projected to result from existing conditions will
be granted.

6.16 OUT-OF-COMPLIANCE STATUS

A. Accelerated Monitoring for Probable Out-of-Compliance
Status

If the concentration of a pollutant in any compliance
monitoring sample exceeds an applicable permit limit, the facility
shall:

1. Notify the Executive Secretary in writing within 30 days of
receipt of data;

2. Initiate monthly sampling, unless the Executive Secretary
determines that other periodic sampling is appropriate, for a period
of two months or until the compliance status of the facility can be
determined.

B. Violation of Permit Limits

Out-of-compliance status exists when:

1. two consecutive samples from a compliance monitoring
point exceed:

a. one or more permit limits; and

b. the mean ground water pollutant concentration for that
pollutant by two standard deviations (the standard deviation and
mean being calculated using values for the ground water pollutant at
that compliance monitoring point); or

2. the concentration value of any pollutant in two or more
consecutive samples is statistically significantly higher than the
applicable permit limit. The statistical significance shall be
determined using the statistical methods described in Statistical
Methods for Evaluating Ground Water Monitoring Data from
Hazardous Waste Facilities, Vol. 53, No. 196 of the Federal
Register, Oct. 11, 1988.

C. Failure to Maintain Best Available Technology Required by
Permit

1. Permittee to Provide Information

In the event that the permittee fails to maintain best available
technology or otherwise fails to meet best available technology
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standards as required by the permit, the permittee shall submit to the
Executive Secretary a notification and description of the failure
according to R317-6-6.13. Notification shall be given orally within
24 hours of the permittee's discovery of the failure of best available
technology, and shall be followed up by written notification,
including the information necessary to make a determination under
R317-6-6.16.C.2, within five days of the permittee's discovery of the
failure of best available technology.

2. Executive Secretary

The Executive Secretary shall use the information provided
under R317-6-6.16.C.1 and any additional information provided by
the permittee to determine whether to initiate a compliance action
against the permittee for violation of permit conditions. The
Executive Secretary shall not initiate a compliance action if the
Executive Secretary determines that the permittee has met the
standards for an affirmative defense, as specified in R317-6-
6.16.C.3.

3. Affirmative Defense

In the event a compliance action is initiated against the
permittee for violation of permit conditions relating to best available
technology, the permittee may affirmatively defend against that
action by demonstrating the following:

a. The permittee submitted notification according to R317-6-
6.13;

b. The failure was not intentional or caused by the permittee's
negligence, either in action or in failure to act;

c. The permittee has taken adequate measures to meet permit
conditions in a timely manner or has submitted to the Executive
Secretary, for the Executive Secretary's approval, an adequate plan
and schedule for meeting permit conditions; and

d. The provisions of 19-5-107 have not been violated.

6.17 PROCEDURE WHEN A FACILITY IS OUT-OF-
COMPLIANCE

A. If a facility is out of compliance the following is required:

1. The permittee shall notify the Executive Secretary of the out
of compliance status within 24 hours after detection of that status,
followed by a written notice within 5 days of the detection.

2. The permittee shall initiate monthly sampling, unless the
Executive Secretary determines that other periodic sampling is
appropriate, until the facility is brought into compliance.

3. The permittee shall prepare and submit within 30 days to the
Executive Secretary a plan and time schedule for assessment of the
source, extent and potential dispersion of the contamination, and an
evaluation of potential remedial action to restore and maintain
ground water quality and insure that permit limits will not be
exceeded at the compliance monitoring point and best available
technology will be reestablished.

4. The Executive Secretary may require immediate
implementation of the contingency plan submitted with the original
ground water discharge permit in order to regain and maintain
compliance with the permit limit standards at the compliance
monitoring point or to reestablish best available technology as
defined in the permit.

5. Where it is infeasible to re-establish BAT as defined in the
permit, the permittee may propose an alternative BAT for approval
by the Executive Secretary.

6.18 GROUND WATER DISCHARGE PERMIT TRANSFER

A. The permittee shall give written notice to the Executive
Secretary of any transfer of the ground water discharge permit,
within 30 days of the transfer.

B. The notice shall include a written agreement between the
existing and new permittee establishing a specific date for transfer of
permit responsibility, coverage and liability.

6.19 ENFORCEMENT

These rules are subject to enforcement under Section 19-5-115
of the Utah Water Quality Act.
[—620-HEARING-ANB-APPEALS

KEY: water quality, ground water
[January22;2002]2003

Notice of Continuation December 12, 1997
19-5

v v

Environmental Quality, Water Quality

R317-7-13
Public Participation

NOTICE OF PROPOSED RULE
(Amendment)
DAR FiLE No.: 25631
FiLeD: 11/14/2002, 14:52

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE CHANGE: The
proposed changes are required to bring the Division of Water
Quality's rules into concert with the Administrative Procedures
Act, Title 63, Chapter 46b.

SUMMARY OF THE RULE OR CHANGE: The reference to hearings
under this section was amended to specify adjudicatory
hearings.

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Section 19-5-104; and Title 63, Chapter 46b
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ANTICIPATED COST OR SAVINGS TO:

« THE STATE BUDGET: The proposed amendments bring the
Division's rules into concert with current definitions and
practices established by the Administrative Procedures Act.
No costs or savings to state budget are associated with the
proposed amendments.

«* LOCAL GOVERNMENTS: The proposed amendments bring the
Division's rules into concert with current definitions and
practices established by the Administrative Procedures Act.
No costs or savings to local government are associated with
the proposed amendments.

“ OTHER PERSONS: The proposed amendments bring the
Division's rules into concert with current definitions and
practices established by the Administrative Procedures Act.
No costs or savings to other persons are associated with the
proposed amendments.

COMPLIANCE COSTS FOR AFFECTED PERSONS: The compliance
costs for affected persons will not change since the rule
implements current statutory and regulatory requirements.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: The proposed changes in this
rule will have no fiscal impact on businesses beyond the
current statutory and regulatory impact.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

ENVIRONMENTAL QUALITY

WATER QUALITY

CANNON HEALTH BLDG

288 N 1460 W

SALT LAKE CITY UT 84116-3231, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Dave Wham at the above address, by phone at 801-538-
6052, by FAX at 801-538-6016, or by Internet E-mail at
dwham@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 12/31/2002.

THIS RULE MAY BECOME EFFECTIVE ON: 01/20/2003

AUTHORIZED BY: Don Ostler, Director

R317. Environmental Quality, Water Quality.
R317-7. Underground Injection Control (UIC) Program.
R317-7-13. Public Participation.

In addition to adjudicatory hearings required under the State
Administrative Procedures Act 63-46b, et seq. and proceedings
otherwise outlined or referenced in these regulations, the Board or
its duly appointed representative will investigate and provide written
response to all citizen complaints duly submitted. In addition, the
Board shall not oppose intervention in any civil or administrative
proceeding by any citizen where permissive intervention may be
authorized by statute or rule. The Board will publish notice of and

provide at least thirty (30) days of public comment on any proposed
settlement of any enforcement action.

KEY: water quality, underground injection control[*]

[January-23;2001]2003
Notice of Continuation November 13, 2001

19-5

v v

Environmental Quality, Water Quality

R317-8

Utah Pollutant Discharge Elimination
System (UPDES)

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE No.: 25634
FiLeD: 11/14/2002, 14:53

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE CHANGE: The
proposed changes are required to bring the Division of Water
Quality's rules into concert with the Administrative Procedures
Act, Title 63, Chapter 46b.

SUMMARY OF THE RULE OR CHANGE: Use of the word "hearing"
was modified, as appropriate, throughout the rule to specify
either "public hearing", "adjudicatory proceeding", or
"adjudicatory hearing". The hearing provisions at Subsection
R317-8-1(1.4) were deleted. @ These procedures are
addressed in a proposed new rule, R317-9, in a separate
rulemaking action. Subsection R317-8-4(4.4) is deleted in its
entirety. These provisions are addressed in the proposed new
rule, R317-9. Subsection R317-8-6(6.11)(2) is deleted in its
entirety. These provisions are addressed in the proposed new
rule, R317-9. Subsection R317-8-6(6.13) is deleted in its
entirety. Hearing procedures are addressed under the new
Administrative Procedures rule, R317-9. (DAR NOTE: The
proposed new rule of R317-9 is found under DAR No. 25633
in this Bulletin.)

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Section 19-5-104; and Title 63, Chapter 46b

ANTICIPATED COST OR SAVINGS TO:

< THE STATE BUDGET: The proposed amendments bring the
Division's rules into concert with current definitions and
practices established by the Administrative Procedures Act.
No costs or savings to state budget are associated with the
proposed amendments.

“ LOCAL GOVERNMENTS: The proposed amendments bring the
Division's rules into concert with current definitions and
practices established by the Administrative Procedures Act.
No costs or savings to local government are associated with
the proposed amendments.

«* OTHER PERSONS: The proposed amendments bring the
Division's rules into concert with current definitions and
practices established by the Administrative Procedures Act.
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No costs or savings to other persons are associated with the
proposed amendments.

COMPLIANCE COSTS FOR AFFECTED PERSONS: The compliance
costs for affected persons will not change since the rule
implements current statutory and regulatory requirements.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: The proposed changes in this
rule will have no fiscal impact on businesses beyond the
current statutory and regulatory impact.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

ENVIRONMENTAL QUALITY

WATER QUALITY

CANNON HEALTH BLDG

288 N 1460 W

SALT LAKE CITY UT 84116-3231, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Dave Wham at the above address, by phone at 801-538-
6052, by FAX at 801-538-6016, or by Internet E-mail at
dwham@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 12/31/2002.

THIS RULE MAY BECOME EFFECTIVE ON: 01/20/2003

AuUTHORIZED BY: Don Ostler, Director

R317. Environmental Quality, Water Quality.

R317-8.  Utah Pollutant Discharge Elimination System
(UPDES).

R317-8-1. General Provisions and Definitions.

1.1 COMPARABILITY WITH THE CWA. The UPDES rules
promulgated pursuant to the Utah Water Quality Act are intended to
be compatible with the Federal regulations adopted pursuant to
CWA.

1.2 CONFLICTING PROVISIONS. The provisions of the
UPDES rules are to be construed as being compatible with and
complementary to each other. In the event that any of these rules are
found by a court of competent jurisdiction to be contradictory, the
more stringent provisions shall apply.

1.3 SEVERABILITY. In the event that any provision of these
rules is found to be invalid by a court of competent jurisdiction, the
remaining UPDES rules shall not be affected or diminished thereby.

1.4 ADMINISTRATION OF THE UPDES PROGRAM. The
Executive Secretary of the Utah Water Quality Board has
responsibility for the administration of the UPDES program,
including pretreatment. The responsibility for the program is
delegated to the Executive Secretary in accordance with UCA
Subsection 19-5-104(11) and UCA Subsection 19-5-107(2)(a). The
Executive Secretary has the responsibility for issuance, denial,
modification, revocation and enforcement of UPDES permits,
including general permits, Federal facilities permits, and sludge

permits; and approval and enforcement authority for the
pretreatment program.

[ . . . ’ . .

d

1.5 DEFINITIONS. The following terms have the meaning as

set forth unless a different meaning clearly appears from the context
or unless a different meaning is stated in a definition applicable to
only a portion of these rules:
(1) "Administrator" means the Administrator of the United States
Environmental Protection Agency, or an authorized representative.
(2) "Applicable standards and limitations" means all standards and
limitations to which a discharge, a sewage sludge use or disposal
practice, or a related activity is subject under Subsection 19-5-
104(6) of the Utah Water Quality Act and regulations promulgated
pursuant thereto, including but not limited to effluent limitations,
water quality standards, standards of performance, toxic effluent
standards or prohibitions, best management practices, pretreatment
standards, and standards for sewage sludge use or disposal.

(3) "Application" means the forms approved by the Utah
Water Quality Board, which are the same as the EPA standard
NPDES forms, for applying for a UPDES permit, including any
additions, revisions or modifications.

(4) "Average monthly discharge limit" means the highest
allowable average of daily discharges over a calendar month,
calculated as the sum of all daily discharge measured during a
calendar month divided by the number of daily discharges measured
during the month.

(5) "Average weekly discharge limit" means the highest
allowable average of daily discharges over a calendar week,
calculated as the sum of all daily discharges measured during a
calendar week divided by the number of daily discharges measured
during that week.

(6) "Best management practices (BMPs)" means schedules of
activities, prohibitions of practices, maintenance procedures, and
other management practices to prevent or reduce the pollution of
waters of the state. BMPs also include treatment requirements,
operating procedures, practices to control plant site runoff, spillage
or leaks, sludge or waste disposal or drainage from raw material
storage.

(7) "Class I sludge management facility" means any POTW
required to have an approved pretreatment program under R317-8-8
and any other treatment works treating domestic sewage classified as
a Class I sludge management facility by the Executive Secretary,
because of the potential for its sludge use or disposal practices to
adversely affect public health and the environment.

(8) "Continuous discharge" means a discharge which occurs
without interruption throughout the operating hours of the facility,
except for infrequent shutdowns for maintenance, process changes,
or other similar activities.

(9) "CWA" means the Clean Water Act as subsequently
amended (33 U.S.C. 1251 et seq.).

(10) "Daily discharge" means the discharge of a pollutant
measured during a calendar day or any 24-hour period that
reasonably represents the calendar day for purposes of sampling.
For pollutants with limitations expressed in units of mass, the daily
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discharge is calculated as the total mass of the pollutant discharged
over the day. For pollutants with limitations expressed in other units
of measurement, the daily discharge is calculated as the average
measurement of the pollutant over the day.

(11) "Direct discharge" means the discharge of a pollutant.

(12) "Discharge of a pollutant" means any addition of any
pollutants to "waters of the State" from any "point source." This
definition includes additions of pollutants into waters of the State
from: surface runoff which is collected or channelled by man;
discharges through pipes, sewers, or other conveyances owned by
the State, a municipality, or other person which do not lead to a
treatment works; and discharges through pipes, sewers, or other
conveyances, leading into privately owned treatment works. This
term does not include an addition of pollutants by any "indirect
discharger."

(13) "Economic impact consideration" means the reasonable
consideration given by the Executive Secretary to the economic
impact of water pollution control on industry and agriculture;
provided, however, that such consideration shall be consistent and in
compliance with the CWA and EPA promulgated regulations.

(14) "Executive Secretary" means the Executive Secretary of
the Utah Water Quality Board or its authorized representative.

(15) "Discharge Monitoring Report (DMR)" means EPA
uniform national form or equivalent State form, including any
subsequent additions, revisions or modifications, for the reporting of
self-monitoring results by permittees.

(16) "Draft permit" means a document prepared under R317-8-
6.3 indicating the Executive Secretary's preliminary decision to issue
or deny, modify, revoke and reissue, terminate, or reissue a permit.
A notice of intent to terminate a permit, and a notice of intent to
deny a permit are types of draft permits. A denial of a request for
modification, revocation and reissuance, or termination as provided
in R317-8-5.6 is not a draft permit. A proposed permit prepared
after the close of the public comment period is not a draft permit.

(17) "Effluent limitation" means any restriction imposed by the
Executive Secretary on quantities, discharge rates, and
concentrations of pollutants which are discharged from point sources
into waters of the State.

(18) "Effluent limitations guidelines" means a regulation
published by the Administrator under section 304(b) of CWA to
adopt or revise effluent limitations.

(19) "Environmental Protection Agency (EPA)" means the
United States Environmental Protection Agency.

(20) "Facility or activity" means any UPDES point source, or
any other facility or activity, including land or appurtenances
thereto, that is subject to regulation under the UPDES program.

(21) "General permit" means any UPDES permit authorizing a
category of discharges within a geographical area, and issued under
R317-8-2.5.

(22) "Hazardous substance" means any substance designated
under 40 CFR Part 116.

(23) "Indirect discharge" means a nondomestic discharger
introducing pollutants to a publicly owned treatment works.

(24) "Interstate agency" means an agency of which Utah and
one or more states is a member, established by or under an
agreement or compact, or any other agency, of which Utah and one
or more other states are members, having substantial powers or
duties pertaining to the control of pollutants.

(25) "Major facility" means any UPDES facility or activity
classified as such by the Executive Secretary in conjunction with the
Regional Administrator.

(26) "Maximum daily discharge limitation" means the highest
allowable daily discharge.

(27) "Municipality" means a city, town, district, county, or
other public body created by or under the State law and having
jurisdiction over disposal of sewage, industrial wastes, or other
wastes. For purposes of these rules, an agency designated by the
Governor under Section 208 of the CWA is also considered to be a
municipality.

(28) "National Pollutant Discharge Elimination System
(NPDES)" means the national program for issuing, modifying,
revoking and reissuing, terminating, monitoring and enforcing
permits, and imposing and enforcing pretreatment requirements
under Sections 307, 402, 318 and 405 of the CWA.

(29) "New discharger" means any building, structure, facility,
or installation:

(a) From which there is or may be a "discharge of pollutants;"

(b) That did not commence the "discharge of pollutants" at a
particular "site" prior to August 13, 1979;

(c) Which is not a "new source;" and

(d) Which has never received a finally effective UPDES permit
for discharges at that "site."

This definition includes an "indirect discharger" which commenced
discharging into waters of the state after August 13, 1979.

(30) "New source" means any building, structure, facility, or
installation from which there is or may be a direct or indirect
discharge of pollutants, the construction of which commenced,

(a) After promulgation of EPA's standards of performance
under Section 306 of CWA which are applicable to such source, or

(b) After proposal of Federal standards of performance in
accordance with Section 306 of CWA which are applicable to such
source, but only if the Federal standards are promulgated in
accordance with Section 306 within 120 days of their proposal.

(31) "Owner or operator" means the owner or operator of any
facility or activity subject to regulation under the UPDES program.

(32) "Permit" means an authorization, license, or equivalent
control document issued by the Executive Secretary to implement
the requirements of the UPDES regulations. "Permit" includes a
UPDES "general permit." The term does not include any document
which has not yet been the subject of final agency action, such as a
draft permit or a proposed permit.

(33) "Person" means any individual, corporation, partnership,
association, company or body politic, including any agency or
instrumentality of the United States government.

(34) "Point source" means any discernible, confined, and
discrete conveyance, including but not limited to any pipe, ditch,
channel, tunnel, conduit, well, discrete fissure, container, rolling
stock, concentrated animal feeding operation, landfill leachate
collection system, vessel or other floating craft, from which
pollutants are or may be discharged. This term does not include
agricultural storm-water runoff or return flows from irrigated
agriculture.

(35) "Pollutant" means, for the purpose of these regulations,
dredged spoil, solid waste, incinerator residue, filter backwash,
sewage, garbage, sewage sludge, munitions, chemical wastes,
biological materials, radioactive materials (except those regulated
under the Atomic Energy Act of 1954, as amended (42 U.S.C. 2011
et seq.)), heat, wrecked or discarded equipment, rock, sand, cellar
dirt and industrial, municipal, and agricultural waste discharged into
water. It does not mean:

(a) Sewage from vessels; or
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(b) Water, gas, or other material which is injected into a well to
facilitate production of oil or gas, or water derived in association
with oil and gas production and disposed of in a well, if the well
used either to facilitate production or for disposal purposes is
approved by authority of the State in which the well is located, and
if the State determines that the injection or disposal will not result in
the degradation of ground or surface water resources.

(36) "Pollution" means any man-made or man-induced
alteration of the chemical, physical, biological, or radiological
integrity of any waters of the State, unless such alteration is
necessary for the public health and safety. Alterations which are not
consistent with the requirements of the CWA and implementing
regulations shall not be deemed to be alterations necessary for the
public health and safety. A discharge not in accordance with Utah
Water Quality Standards, stream classification, and UPDES permit
requirements, including technology-based standards shall be deemed
to be pollution.

(37) "Primary industry category" means any industry category
listed in R317-8-3.11.

(38) "Privately owned treatment works" means any device or
system which is used to treat wastes from any facility whose
operator is not the operator of the treatment works and which is nota
POTW.

(39) "Process wastewater" means any water which, during
manufacturing or processing, comes into direct contact with or
results from the production or use of any raw material, intermediate
product, finished product, byproduct, or waste product.

(40) "Proposed permit" means a UPDES permit prepared after
the close of the public comment period and, when applicable, any
public hearing and [administrative-appeals]adjudicative proceedings,
which is sent to EPA for review before final issuance by the
Executive Secretary. A proposed permit is not a draft permit.

(41) "Publicly-owned treatment works" (POTW) means any
facility for the treatment of pollutants owned by the State, its
political subdivisions, or other public entity. For the purposes of
these regulations, POTW includes sewers, pipes or other
conveyances conveying wastewater to a POTW providing treatment,
treatment of pollutants includes recycling and reclamation, and
pollutants refers to municipal sewage or industrial wastes of a liquid
nature.

(42) "Recommencing discharger" means a source which
resumes discharge after terminating operation.

(43) "Regional Administrator" means the Regional
Administrator of the Region VIII office of the EPA or the authorized
representative of the Regional Administrator.

(44) "Schedule of compliance" means a schedule of remedial
measures included in a permit, including an enforceable sequence of
interim requirements leading to compliance with the Utah Water
Quality Act and rules promulgated pursuant thereto.

(45) "Secondary industry category" means any industry
category which is not a primary industry category.

(46) "Septage" means the liquid and solid material pumped
from a septic tank, cesspool, or similar domestic sewage treatment
system, or a holding tank when the system is cleaned or maintained.

(47) "Seven (7) consecutive day discharge limit" means the
highest allowable average of daily discharges over a seven (7)
consecutive day period.

(48) "Sewage from vessels" means human body wastes and the
wastes from toilets and other receptacles intended to receive or
retain body wastes that are discharged from vessels and regulated
under Section 312 of CWA.

(49) "Sewage sludge" means any solid, semi-solid, or liquid
residue removed during the treatment of municipal wastewater or
domestic sewage. Sewage sludge includes, but is not limited to,
solids removed during primary, secondary or advanced wastewater
treatment, scum, septage, portable toilet dumpings, type III marine
sanitation device pumpings, and sewage sludge products. Sewage
sludge does not include grit or screenings, or ash generated during
the incineration of sewage sludge.

(50) "Sewage sludge use or disposal practice" means the
collection, storage, treatment, transportation, processing, monitoring,
use, or disposal of sewage sludge.

(51) "Site" means the land or water area where any "facility or
activity" is physically located or conducted, including adjacent land
used in connection with the facility or activity.

(52) "Sludge-only facility" means any treatment works treating
domestic sewage whose methods of sewage sludge use or disposal
are subject to rules promulgated pursuant to Section 19-5-104 of the
Utah Water Quality Act and which is required to obtain a permit
under R317-8-2.1.

(53) "Standards for sewage sludge use or disposal" means the
rules promulgated pursuant to Section 19-5-104 of the Utah Water
Quality Act which govern minimum requirements for sludge quality,
management practices, and monitoring and reporting applicable to
sewage sludge or the use or disposal of sewage sludge by any
person.

(54) "State/EPA Agreement" means an agreement between the
State and the Regional Administrator which coordinates State and
EPA activities, responsibilities and programs, including those under
the CWA programs.

(55) "Thirty (30) consecutive day discharge limit" means the
highest allowable average of daily discharges over a thirty (30)
consecutive day period.

(56) "Toxic pollutant" means any pollutant listed as toxic in
R317-8-7.6 or, in the case of sludge use or disposal practices, any
pollutant identified as toxic in State adopted rules for the disposal of
sewage sludge.

(57) "Treatment works treating domestic sewage" means a
POTW or any other sewage sludge or waste water treatment devices
or systems, regardless of ownership (including federal facilities),
used in the storage, treatment, recycling, and reclamation of
municipal or domestic sewage, including land dedicated for the
disposal of sewage sludge. This definition does not include septic
tanks or similar devices. For purposes of this definition, "domestic
sewage" includes waste and waste water from humans or household
operations that are discharged to or otherwise enter a treatment
works.

(58) "Variance" means any mechanism or provision under the
UPDES regulations which allows modification to or waiver of the
generally applicable effluent limitation requirements or time
deadlines.

(59) "Waters of the State" means all streams, lakes, ponds,
marshes, watercourses, waterways, wells, springs, irrigation
systems, drainage systems, and all other bodies or accumulations of
water, surface and underground, natural or artificial, public or
private, which are contained within, flow through, or border upon
this State or any portion thereof, except that bodies of water
confined to and retained within the limits of private property, and
which do not develop into or constitute a nuisance, or a public health
hazard, or a menace to fish or wildlife, shall not be considered to be
"waters of the State." The exception for confined bodies of water
does not apply to any waters which meet the definition of "waters of
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the United States" under 40 CFR 122.2. Waters are considered to be
confined to and retained within the limits of private property only if
there is no discharge or seepage to cither surface water or
groundwater. Waters of the State includes "wetlands" as defined in
the Federal Clean Water Act.

(60) "Wetlands" means those areas that are inundated or
saturated by surface or groundwater at a frequency and duration
sufficient to support, and that under normal circumstance do support,
aprevalence of vegetation typically adapted for life in saturated soil
conditions. Wetlands generally include swamps, marshes, bogs, and
similar areas.

(61) "Whole effluent toxicity" means the aggregate toxic effect
of an effluent as measured directly by a toxicity test.

(62) "Utah Pollutant Discharge Elimination System (UPDES)"
means the State-wide program for issuing, modifying, revoking and
reissuing, terminating, monitoring and enforcing permits, and
imposing and enforcing pretreatment requirements under the Utah
Water Quality Act.

1.6 DEFINITIONS APPLICABLE TO STORM-WATER
DISCHARGES.

(1) "Co-Permittee" means a permittee to a UPDES permit that
is only responsible for permit conditions relating to the discharge for
which it is operator.

(2) "lllicit discharge" means any discharge to a municipal
separate storm sewer that is not composed entirely of storm water
except discharges pursuant to a UPDES permit (other than the
UPDES permit for discharges from the municipal separate storm
sewer) and discharges resulting from fire fighting activities.

(3) '"Incorporated place" means a city or town that is
incorporated under the laws of Utah.

(4) "Large municipal separate storm sewer system" means all
municipal separate storm sewers that are:

(a) Located in an incorporated place with a population of
250,000 or more as determined by the 1990 Decennial Census by the
Bureau of Census; or

(b) Located in counties with unincorporated urbanized areas
with a population of 250,000 or more according to the 1990
Decennial Census by the Bureau of Census, except municipal
separate storm sewers that are located in the incorporated places,
townships or towns within the County; or

(c) Owned or operated by a municipality other than those
described in R317-8-1.6(4)(a) or (b) and that are designated by the
Executive Secretary as part of a large or medium municipal separate
storm sewer system. See R317-8-3.9(6)(a) for provisions regarding
this definition.

(5) "Major municipal separate storm sewer outfall" (or "major
outfall") means a municipal separate storm sewer outfall that
discharges from a single pipe with an inside diameter of 36 inches or
more or its equivalent (discharge from a single conveyance other
than circular pipe which is associated with a drainage area of more
than 50 acres); or for municipal separate storm sewers that receive
storm water from lands zoned for industrial activity (based on
comprehensive zoning plans or the equivalent), an outfall that
discharges from a single pipe with an inside diameter of 12 inches or
more or from its equivalent (discharge from other than a circular
pipe associated with a drainage area of 2 acres or more).

(6) "Major outfall" means a major municipal separate storm
sewer outfall.

(7) "Medium municipal separate storm sewer system" means
all municipal separate storm sewers that are:

(a) Located in an incorporated place with a population of
100,000 or more but less than 250,000, as determined by the 1990
Decennial Census by the Bureau of Census;

(b) Located in counties with unincorporated urbanized areas
with a population greater than 100,000 but less than 250,000 as
determined by the 1990 Decennial Census by the Bureau of the
Census; or

(c) Owned or operated by a municipality other than those
described in R317-8-1.6(4)(a) and (b) and that are designated by the
Executive Secretary as part of the large or medium municipal
separate storm sewer system. See R317-8-3.9(6)(b) for provisions
regarding this definition.

(8) "MS4" means a municipal separate storm sewer system.

(9) "Municipal separate storm sewer system" means all
separate storm sewers that are defined as "large" or "medium" or
"small" municipal separate storm sewer systems pursuant to
paragraphs R317-8-1.6(4), (7), and (14) of this section, or designated
under paragraph R317-8-3.9(1)(a)5 of this section.

(10) "Outfall" means a point source at the point where a
municipal separate storm sewer discharges to waters of the State and
does not include open conveyances connecting two municipal
separate storm sewers, or pipes, tunnels or other conveyances which
connect segments of the same stream or other waters of the State and
are used to convey waters of the State.

(11) "Overburden" means any material of any nature,
consolidated or unconsolidated, that overlies a mineral deposit,
excluding topsoil or similar naturally occurring surface materials
that are not disturbed by mining operations.

(12) "Runoff coefficient" means the fraction of total rainfall
that will appear at a conveyance as runoff.

(13) "Significant materials" means, but is not limited to: raw
materials; fuels; materials such as solvents, detergents, and plastic
pellets; finished materials such as metallic products; raw materials
used in food processing or production; hazardous substances
designated under section 101(14) of CERCLA: any chemical the
facility is required to report pursuant to section 313 of Title III of
SARA: fertilizers; pesticides; and waste products such as ashes, slag
and sludge that have the potential to be released with storm water
discharges.

(14) "Small municipal separate storm sewer system" means all
separate storm sewers that are:

(a) Owned or operated by the United States, State of Utah, city,
town, county, district, association, or other public body (created by
or pursuant to State law) having jurisdiction over disposal of
sewage, industrial waste, storm water, or other wastes, including
special districts under State law such as a sewer district, flood
control district or drainage district, or similar entity, or a designated
and approved management agency under section 208 of the CWA
that discharges to waters of the State.

(b) Not defined as "large" or "medium" municipal separate
storm sewer system pursuant to paragraphs R317-8-1.6(4) and (7) of
this section, or designated under paragraph R317-8-3.9(1)(a)5 of this
section.

(c) This term includes systems similar to separate storm sewer
systems in municipalities, such as systems at military bases, large
hospital or prison complexes, and highways and other thoroughfares.
The term does not include separate storm sewers in very discrete
areas, such as individual buildings.

(15) "Small MS4" means a small municipal separate storm
sewer system.
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(16) "Storm water" means storm water runoff, snow melt
runoff, and surface runoff and drainage.

(17) "Storm water discharge associated with industrial
activity" means the discharge from any conveyance which is directly
related to manufacturing, processing or raw materials storage areas
at an industrial plant. The term does not include discharges from
facilities or activities excluded from the UPDES program. See
R317-8-3.9(6)(c) and (d) for provisions applicable to this definition.

(18) "Uncontrolled sanitary landfill means a landfill or open
dump, whether in operation or closed, that does not meet the
requirements for runon or runoff controls established pursuant to
subtitle D of the Solid Waste Disposal Act.

1.7 ABBREVIATIONS AND ACRONYMS. The following
abbreviations and acronyms, as used throughout the UPDES
regulations, shall have the meaning given below:

(1) "BAT" means best available technology economically
achievable;

(2) "BCT" means best conventional pollutant control
technology;

(3) "BMPs" means best management practices;

(4) "BOD" means biochemical oxygen demands;

(5) "BPT" means best practicable technology currently
available;

(6) "CFR" means Code of Federal Regulations;

(7) "COD" means chemical oxygen demand;

(8) "CWA" means the Federal Clean Water Act;

(9) "DMR" means discharge monitoring report;

(10)  "NPDES" means National Pollutant Discharge
Elimination System;

(11) "POTW" means publicly owned treatment works;

(12) "SIC" means standard industrial classification;

(13) "TDS" means total dissolved solids;

(14) "TSS" means total suspended solids;

(15) "UPDES" means Utah Pollutant Discharge Elimination
System;

(16) "UWQB" means the Utah Water Quality Board;

(17) "WET" means whole effluent toxicity.

1.8 UPGRADE AND RECLASSIFICATION. Upgrading or
reclassification of waters of the State by the Utah Water Quality
Board may be done periodically, but only using procedures and in a
manner consistent with the requirements of State and Federal law.

1.9 PUBLIC PARTICIPATION. In addition to
[hearings|adjudicatory proceedings required under the State
Administrative Procedures Act and proceedings otherwise outlined
or referenced in these regulations, the Executive Secretary will
investigate and provide written response to all citizen complaints. In
addition, the Executive Secretary shall not oppose intervention in
any civil or administrative proceeding by any citizen where
permissive intervention may be authorized by statute, rule or
regulation. The Executive Secretary will publish notice of and
provide at least 30 days for public comment on any proposed
settlement of any enforcement action.

1.10 INCORPORATION OF FEDERAL REGULATIONS BY
REFERENCE. The State adopts the following Federal standards and
procedures, effective as of December 8, 1999, which are
incorporated by reference:

(1) 40 CFR 129 (Toxic Effluent Standards) with the following
exceptions:

(a) Substitute "UPDES" for all federal regulation references to
"NPDES".

(b) Substitute "Executive Secretary" for all federal regulation
references to "State Director".

(c) Substitute "R317-8-4.4, R317-8-6, and R317-8-7" for all
federal regulation references to "40 CFR Parts 124 and 125".

(2) 40 CFR 133 (Secondary Treatment Regulation) with the
following exceptions:

(a) 40 CFR 133.102 for which R317-1-3.2 is substituted.

(b) 40 CFR 133.105.

(c) Substitute "UPDES" or "Utah Pollutant Discharge
Elimination System" for all federal regulation references for
"NPDES" or "National Pollutant Discharge Elimination System",
respectively.

(d) Substitute "Executive Secretary" for all federal regulation
references to "State Director" in 40 CFR 133.103.

(3) 40 CFR 136 (Guidelines Establishing Test Procedures for
the Analysis of Pollutants)

(4) 40 CFR 403.6 (National Pretreatment Standards and
Categorical Standards) with the following exception:

(a) Substitute "Executive Secretary" for all federal regulation
references to "Director".

(5) 40 CFR 403.7 (Removal Credits)

(6) 40 CFR 403.13 (Variances from Categorical Pretreatment
Standards for Fundamentally Different Factors)

(7) 40 CFR 403.15 (Net/Gross Calculation)

(8) 40 CFR Parts 405 through 471

(9) 40 CFR 503 (Standards for the Use or Disposal of Sewage
Sludge), effective as of the date that responsibility for
implementation of the federal Sludge Management Program is
delegated to the State except as provided in R317-1-6.4, with the
following changes:

(a) Substitute "Executive Secretary" for all federal regulation
references to "Director".

(10) 40 CFR 122.30

(11) 40 CFR 122.32

(a) In 122.32(a)(2), replace the reference 122.26(f) with R317-
8-3.9(5).

(12) 40 CFR 122.33

(a) In 122.33(b)(2)(i), replace the reference 122.21(f) with
R317-8-3.1(6).

(b) In 122.33(b)(2)(i), replace the reference 122.21(f)(7) with
R317-8-3.1(6)(g).

(c) In 122.33(b)(2)(ii), replace the reference 122.26(d)(1) and
(2) with R317-8-3.9(3)(a) and (b)

(d) In 122.33(b)(3), replace the reference 122.26 with R317-8.

(e) In 122.33(b)(3), replace the reference 122.26(d)(1)(iii) and
(iv); and (d)(2)(iv) with R317-8-3.9(3)(a)3 and 4; and (3)(b)4.

(13) 40 CFR 122.34

(a) In 122.34(a), replace the reference 122.26(d) with R317-8-
3.9(3).

(b) In 122.34(b)(3)(i), replace the reference 122.26(d)(2) with
R317-8-3.9(3)(b).

(c) In 122.34(b)(4)(i), replace the refe]erence 122.26(b)(15)(i)
with R317-8-3.9(6)(e)1.

(d) In 122.34(f), replace the references 122.41 through 122.49
with R317-8-4.1 through R317-8-5.4.

(e) In 122.34(g)(2), replace the reference 122.7 with R317-8-
3.3.

(14) 40 CFR 122.35

(a) In 122.35, replace the reference 122 with R317-8.

(15) 40 CFR 122.36
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(16) For the references R317-8-1.10(11), (12), (13), (14), and
(15) make the following substitutions:

(a) "The Executive Secretary of the Water Quality Board" for
the "NPDES permitting authority"

(b) "UPDES" for "NPDES"

R317-8-2. Scope and Applicability.

2.1 APPLICABILITY OF THE UPDES REQUIREMENTS.
The UPDES program requires permits for the discharge of pollutants
from any point source into waters of the State. The program also
applies to owners or operators of any treatment works treating
domestic sewage, whether or not the treatment works is otherwise
required to obtain a UPDES permit in accordance with R317-8-8.
Prior to promulgation of State rules for sewage sludge use and
disposal, the Executive Secretary shall impose interim conditions in
permits issued for publicly owned treatment works or take such
other measures as the Executive Secretary deems appropriate to
protect public health and the environment from any adverse affects
which may occur from toxic pollutants in sewage sludge.

(1) Specificinclusions. The following are examples of specific
categories of point sources requiring UPDES permits for discharges.

These terms are further defined in R317-8-3.5 through R317-8-8.10.

(a) Concentrated animal feeding operations;

(b) Concentrated aquatic animal production facilities;

(c) Discharges into aquaculture projects;

(d) Storm water discharges; and

(e) Silvicultural point sources.

(2) Specific exclusions. The following discharges do not
require UPDES permits:

(a) Any discharge of sewage from vessels, effluent from
properly functioning marine engines, laundry, shower, and galley
sink wastes, or any other discharge incidental to the normal
operation of a vessel. This exclusion does not apply to rubbish,
trash, garbage, or other such materials discharged overboard; nor to
other discharges when the vessel is operating in a capacity other than
as a means of transportation such as when used as an energy or
mining facility, a storage facility or a seafood processing facility, or
when secured to storage facility or a seafood processing facility, or
when secured in waters of the state for the purpose of mineral or oil
exploration or development.

(b) Discharges of dredged or fill material into waters of the
State which are regulated under Section 404 of CWA.

(c) The introduction of sewage, industrial wastes, or other
pollutants into publicly owned treatment works by indirect
dischargers. Plans or agreements to switch to this method of
disposal in the future do not relieve dischargers of the obligation to
have and comply with permits until all discharges of pollutants to
waters of the State are eliminated. This exclusion does not apply to
the introduction of pollutants to privately owned treatment works or
to other discharges through pipes, sewers, or other conveyances
owned by the State, a municipality, or other party not leading to
treatment works.

(d) Any discharge in compliance with the instructions of an on-
scene coordinator pursuant to 40 CFR 300 (The National Oil and
Hazardous Substances Pollution Contingency Plan) or 33 CFR
153.10(e) (Pollution by Oil and Hazardous Substances).

(e) Any introduction of pollutants from non-point source
agricultural and silvicultural activities, including storm water runoff
from orchards, cultivated crops, pastures, rangelands, and forest
lands, but not discharges from concentrated animal feeding
operations as defined in R317-8-3.6, discharges from concentrated

aquatic animal production facilities as defined in R317-8-3.7,
discharges to aquaculture projects as defined in R317-8-3.8, and
discharges from silvicultural point sources as defined in R317-8-
3.10.

(f) Return flows from irrigated agriculture.

(g) Discharges into a privately owned treatment works, except
as the Executive Secretary may otherwise require under R317-8-
4.2(12).

(h) Authorizations by permit or by rule which are prepared to
assure that underground injection will not endanger drinking water
supplies, and which are issued under the state's Underground
Injection Control program; and underground injections and disposal
wells which are permitted by the Utah Water Quality Board pursuant
to Part VII of the Utah Wastewater Disposal Regulations or the
Board of Oil, Gas and Mining, Class II.

(i) Discharges which are not regulated by the U.S. EPA under
Section 402 of the Clean Water Act.

(3) Requirements for permits on a case-by-case basis.

(a) Various sections of R317-8 allow the Executive Secretary
to determine, on a case-by-case basis, that certain concentrated
animal feeding operations, concentrated aquatic animal production
facilities, separate storm sewers and certain other facilities covered
by general permits that do not generally require an individual permit
may be required to obtain an individual permit because of their
contributions to water pollution.

(b) Whenever the Executive Secretary decides that an
individual permit is required as specified in R317-8-2.1(3)(a), the
Executive Secretary shall notify the discharger in writing of that
decision and the reasons for it, and shall send an application form
with the notice. The discharger shall apply for a permit within 60
days of receipt of notice, unless permission for a later date is granted
by the Executive Secretary. The question whether the determination
was proper will remain open for consideration during the public
comment period and in any subsequent [hearing]adjudicative
proceeding.

(c) Prior to a case-by-case determination that an individual
permit is required for a storm water discharge, the Executive
Secretary may require the discharger to submit a permit application
or other information regarding the discharge. In requiring such
information, the Executive Secretary shall notify the discharger in
writing and shall send an application form with the notice. The
discharger must apply for a permit within 60 days of notice, unless
permission for a later date is granted by the Executive Secretary.
The question whether the determination was proper will remain open
for consideration during the public comment period and in any
subsequent [hearingladjudicative proceeding.

2.2 PROHIBITIONS. No permit may be issued by the
Executive Secretary:

(1) When the conditions of the permit do not provide for
compliance with the applicable requirements of the Utah Water
Quality Act, as amended, or rules promulgated pursuant thereto;

(2) When the Regional Administrator has objected to issuance
of the permit in writing under the procedures specified in 40 CFR
123.44;

(3) When the imposition of conditions cannot ensure
compliance with the applicable water quality requirements of Utah
and all affected states;

(4) When, in the judgment of the Secretary of the U.S. Army,
acting through the Chief of Engineers, anchorage and navigation in
or on any of the waters of the United States would be substantially
impaired by the discharge;
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(5) For the discharge of any radiological, chemical, or
biological warfare agent or high-level radioactive waste;

(6) For any discharge inconsistent with a plan or plan
amendment approved under Section 208(b) of CWA.

(7) To anew source or a new discharger, if the discharge from
its construction or operation will cause or contribute to the violation
of water quality standards. The owner or operator of a new source
or new discharger proposing to discharge into a water segment
which does not meet Utah water quality standards or is not expected
to meet those standards even after the application of the effluent
limitations required by the UPDES regulations and for which the
Executive Secretary has performed a wasteload allocation for the
pollutants to be discharged, must demonstrate, before the close of
the public comment period, that:

(a) There are sufficient remaining wasteload allocations to
allow for the discharge; and

(b) The existing dischargers into the segment are subject to
schedules of compliance designed to bring the segment into
compliance with Utah Water Quality Standards. (See R317-2.)

2.3  VARIANCE REQUESTS BY NON-POTW'S. A
discharger which is not a publicly owned treatment works (POTW)
may request a variance from otherwise applicable effluent
limitations under any of the following statutory or regulatory
provisions within the time period specified in this section:

(1) Fundamentally different factors.

(a) A request for a variance based on the presence of
"fundamentally different factors" from those on which the effluent
limitations guideline was based shall be filed as follows:

1. For a request for a variance from best practicable control
technology currently available (BPT) by the close of the public
comment period under R317-8-6.5.

2. For arequest for a variance from best available technology
economically achievable (BAT) and/or best conventional pollutant
control technology (BCT) by no later than:

a. July 3, 1989, for a request on an effluent limitation guideline
promulgated before February 4, 1987, to the extent July 3, 1989 is
not later than that provided under previously promulgated
regulations: or

b. 180 days after the date on which an effluent limitation
guideline is published in the Federal Register for a request based on
an effluent limitation guideline promulgated on or after February 4,
1987.

3. Requests should be filed with the Executive Secretary. A
request filed with EPA shall be considered to be a request filed
under the UPDES program.

(b) The request shall explain how the requirements of the
applicable regulatory and statutory criteria have been met.

(2) Non-conventional pollutants. A request for a variance from
the BAT requirements for CWA section 301(b)(2)(F) pollutants
(commonly called "non-conventional" pollutants) pursuant to
Section 301(c) of CWA because of the economic capability of the
owner or operator, or pursuant to section 301(g) of the CWA
(provided, however, that 301(g) variance may only be requested for
ammonia; chlorine; color; iron; total phenols (4AAP) (when
determined by the Executive Secretary to be a pollutant covered by
section 301(b)(2)(F)) and any other pollutant listed by the
Administrator under Section 301((g)(4) of the CWA) must be filed
as follows:

(a) For those requests for a variance from an effluent limitation
based upon an effluent limitation guideline by:

1. Filing an initial request with the Executive Secretary stating
the name of the discharger, the permit number, the outfall
number(s), the applicable effluent guideline, and the nature of the
modification being requested. This request must have been filed not
later than:

a. September 25, 1978, for a pollutant which is controlled by a
BAT effluent limitation guideline promulgated before December 27,
1977: or

b. 270 days after promulgation of an applicable effluent
limitation guideline for guidelines promulgated after December 27,
1977: and

2. Submitting a completed request no later than the close of the
public comment period under R317-8-6.5 demonstrating that the
requirements of R317-8-6.8 and the applicable requirements of
R317-8-8.8 have been met. Notwithstanding this provision, the
complete application for a request shall be filed 180 days before the
Executive Secretary must make a decision (unless the Executive
Secretary establishes a shorter or longer period). For those requests
for a variance from effluent limitations not based on effluent
limitation guidelines, the request need only comply with R317-8-
2.3(2)(a)(2) and need not be preceded by an initial request under
R317-8-2.3(2)(a)(2).

3. Requests should be filed with the Executive Secretary. A
request filed with EPA shall be considered to be a request filed
under the UPDES program.

(3) Delay in construction of POTW. An extension of the
Federal statutory deadlines based on delay in completion ofa POTW
into which the source is to discharge must have been requested on or
before June 26, 1978 or 180 days after the relevant POTW requested
an extension under R317-8-2.7, whichever is later, but in no event
may this date have been later than January 30, 1988. The request
shall explain how the requirements of 40 CFR Part 125, Subpart J
have been met.

(4) Innovative technology. An extension from the Federal
statutory deadline for best available technology, or for best
conventional pollutant control technology, based on the use of
innovative technology may be requested no later than the close of
the public comment period under Section R317-8-6.5 for the
discharger's initial permit requiring compliance with best available
technology or best conventional pollutant control technology. The
request shall demonstrate that the requirements of Section R317-8-
6.8 and 8-5.6 have been met.

(5) Thermal discharges. A variance for the thermal component
of any discharge must be filed with a timely application for a permit
under R317-8-3 except that if thermal effluent limitations are
established by EPA or are based on water quality standards the
request for a variance may be filed by the close of the public
comment period under R317-8-6.5.

(6) Water Quality Related Effluent Limitations. A
modification of requirements for achieving water quality-related
effluent limitations may be requested no later than the close of the
public comment period under R317-8-6.5 on the permit from which
the modification is sought.

2.4 EXPEDITED VARIANCE PROCEDURES AND TIME
EXTENSIONS. Notwithstanding the time requirements in R317-8-
2.3, the Executive Secretary may notify a permit applicant before a
draft permit is issued under R317-8-6.3 that the draft permit will
likely contain limitations which are eligible for variances.

(1) In the notice the Executive Secretary may require that the
applicant, as a condition of consideration of any potential variance
request, submit a request explaining how the requirements of R317-

40
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8-7 applicable to the variance have been met. The Executive
Secretary may require the submittal within a specified reasonable
time after receipt of the notice. The notice may be sent before the
permit application has been submitted. The draft or final permit
may contain the alternative limitations which may become effective
upon final grant of the variance.

(2) A discharger who cannot file a timely complete request
required under R317-8-2.3(2) may request an extension. The
extension may be granted or denied at the discretion of the
Executive Secretary. Extensions will be no more than six months in
duration.

2.5 GENERAL PERMITS

(1) Coverage. The Executive Secretary may issue a general
permit in accordance with the following:

(a) Area. The general permit will be written to cover a
category of discharges or sludge use or disposal practices or
facilities described in the permit under paragraph (b) of this
subsection, except those covered by individual permits, within a
geographic area. The area will correspond to existing geographic or
political boundaries, such as:

1. Designated planning areas under Sections 208 and 303 of
CWA;

2. City, county, or state political boundaries;

3. State highway systems;

4. Standard metropolitan statistical areas as defined by the U.S.
Office of Management and Budget;

5. Urbanized areas as designated by the U.S. Bureau of the
Census, consistent with the U.S. Office of Management and Budget;

6. Any other appropriate division or combination of boundaries
as determined by the Executive Secretary.

(b) Sources. The general permit will be written to regulate,
within the area described in R317-8-2.5(a), either;

1. Storm water point sources; or

2. A category of point sources other than storm water point
sources, or a category of treatment works, treating domestic sewage,
if the sources or treatment works treating domestic sewage all:

a. Involve the same or substantially similar types of operations;

b. Discharge the same types of wastes or engage in the same
types of sludge use or disposal practices.

c. Require the same effluent limitations, operating conditions,
or standards for sludge use or disposal;

d. Require the same or similar monitoring; and

e. In the opinion of the Executive Secretary, are more
appropriately controlled under a general permit than under
individual permits.

(2) Administration.

(a) General permits may be issued, modified, revoked and
reissued, or terminated in accordance with applicable requirements
of R317-8-6.

(b) Authorization to discharge, or authorization to engage in
sludge use and disposal practices.

1. Except as provided in paragraphs (2)(b)5. and (2)(b)6. of
this section, discharges (or treatment works treating domestic
sewage) seeking coverage under a general permit shall submit to the
Executive Secretary a written notice of intent to be covered by the
general permit. A discharger (or treatment works treating domestic
sewage) who fails to submit a notice of intent in accordance with the
terms of the permit is not authorized to discharge, (or in the case of
sludge use or disposal practice), under the terms of the general
permit unless the general permit, in accordance with paragraph
(2)(b)5. of this section, contains a provision that a notice of intent is

not required or the Executive Secretary notifies a discharger (or
treatment works treating domestic sewage) that it is covered by a
general permit in accordance with paragraph (2)(b)6. of this section.
A complete and timely, notice of intent (NOI), to be covered in
accordance with general permit requirements, fulfills the
requirements for permit applications for purposes of R-317-8-3.

2. The contents of the notice of intent shall be specified in the
general permit and shall require the submission of information
necessary for adequate program implementation, including at a
minimum, the legal name and address of the owner or operator, the
facility name and address, type of facility of discharges, and the
receiving stream(s). General permits for storm water discharges
associated with industrial activity from inactive mining, inactive oil
and gas operations, or inactive landfill occurring on Federal lands
where an operator cannot be identified may contain alternative
notice of intent requirements. All notices of intent shall be signed in
accordance with R317-8-3.3.

3. General permits shall specify the deadlines for submitting
notices of intent to be covered and the date(s) when a discharger is
authorized to discharge under the permit;

4. General permits shall specify whether a discharger (or
treatment works treating domestic sewage) that has submitted a
complete and timely notice of intent to be covered in accordance
with the general permit and that is eligible for coverage under the
permit, is authorized to discharge, (or in the case of a sludge
disposal permit, to engage in a sludge use for disposal practice), in
accordance with the permit either upon receipt of the notice of intent
by the Executive Secretary, after a waiting period specified in the
general permit, on a date specified in the general permit, or upon
receipt of notification of inclusion by the Executive Secretary.
Coverage may be terminated or revoked in accordance with
paragraph (2)(c) of this section.

5. Discharges other than discharges from publicly owned
treatment works, combined sewer overflows, municipal separate
storm sewer systems, primary industrial facilities, and storm water
discharges associated with industrial activity, may, at the discretion
of the Executive Secretary, be authorized to discharge under a
general permit without submitting a notice of intent where the
Executive Secretary finds that a notice of intent requirement would
be inappropriate. In making such a finding, the Executive Secretary
shall consider: the type of discharge; the potential for toxic and
conventional pollutants in the discharges; the expected volume of
the discharges covered by the permit; and the estimated number of
discharges to be covered by the permit. The Executive Secretary
shall provide in the public notice of the general permit the reasons
for not requiring a notice of intent.

6. The Executive Secretary may notify a discharger (or
treatment works treating domestic sewage) that it is covered by a
general permit, even if the discharger (or treatment works treating
domestic sewage) has not submitted a notice of intent to be covered.
A discharger (or treatment works treating domestic sewage) so
notified may request an individual permit under paragraph R317-8-
2.5(2)(c).

(¢) Requiring an individual permit.

1. The Executive Secretary may require any person authorized
by a general permit to apply for and obtain an individual UPDES
permit. Any interested person may petition the Executive Secretary
to take action under R317-8-2.4. Cases where an individual UPDES
permit may be required include the following:
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a. The discharge(s) is a significant contributor of pollutants. In
making this determination, the Executive Secretary may consider the
following factors:

i. The location of the discharge with respect to waters of the
State;

ii. The size of the discharge;

iii. The quantity and nature of the pollutants discharged to
waters of the State; and

iv. Other relevant factors;

b. The discharger or treatment works treating domestic sewage
is not in compliance with the conditions of the general UPDES
permit;

c. A change has occurred in the availability of demonstrated
technology or practices for the control or abatement of pollutants
applicable to the point source or treatment works treating domestic
sewage;

d. Effluent limitation guidelines are promulgated for point
sources covered by the general UPDES permit;

e. A Utah Water Quality Management Plan containing
requirements applicable to such point sources is approved;

f. Standards for sewage sludge use or disposal have been
promulgated for the sludge use and disposal practices covered by the
general UPDES permit; or

2. Any owner or operator authorized by a general permit may
request to be excluded from the coverage of the general permit by
applying for an individual permit. The owner or operator shall
submit an application under R317-8-3.1 to the Executive Secretary
with reasons supporting the request. The request shall be submitted
no later than ninety (90) days after the notice by the Executive
Secretary in accordance with R317-8-6.5. Ifthe reasons cited by the
owner or operator are adequate to support the request, the Executive
Secretary may issue an individual permit.

3. When an individual UPDES permit is issued to an owner or
operator otherwise subject to a general UPDES permit, the
applicability of the general permit to the individual UPDES
permittee is automatically terminated on the effective date of the
individual permit.

4. A source excluded from a general permit solely because he
already has an individual permit may request that the individual
permit be revoked. The permittee shall then request to be covered
by the general permit. Upon revocation of the individual permit, the
general permit shall apply to the source.

2.6 DISPOSAL OF POLLUTANTS INTO WELLS, INTO
POTWS OR BY LAND APPLICATION.

(1) The Executive Secretary may issue UPDES permits to
control the disposal of pollutants into wells when necessary to
protect the public health and welfare, and to prevent the pollution of
ground and surface waters.

(2) When part of a discharger's process wastewater is not being
discharged into waters of the State (including groundwater) because
it is disposed of into a well, into a POTW, or by land application,
thereby reducing the flow or level of pollutants being discharged
into waters of the State, applicable effluent standards and limitations
for the discharge in a UPDES permit shall be adjusted to reflect the
reduced raw waste resulting from such disposal. Effluent limitations
and standards in the permit shall be calculated by one of the
following methods:

(a) Ifnone of the waste from a particular process is discharged
into waters of the State and effluent limitations guidelines provide
separate allocation for wastes from that process, all allocations for

the process shall be eliminated from calculation of permit effluent
limitations or standards.

(b) Inall cases other than those described in R317-8-2.6(2)(a),
effluent limitations shall be adjusted by multiplying the effluent
limitation derived by applying effluent limitation guidelines to the
total waste stream by the amount of wastewater to be treated and
discharged into waters of the State and dividing the result by the
total wastewater flow. Effluent limitations and standards so
calculated may be further adjusted under R317-8-7.3 to make them
more or less stringent if discharges to wells, publicly owned
treatment works, or by land application change the character or
treatability of the pollutants being discharged to receiving waters.
This method may be algebraically expressed as: P=E x N/T
Where P is the permit effluent limitation, E is the limitation derived
by applying effluent guidelines to the total waste stream, N is the
wastewater flow to be treated and discharged to waters of the State
and T is the total wastewater flow.

(3) R317-8-2.6(2) shall not apply to the extent that
promulgated effluent limitations guidelines:

(a) Control concentrations of pollutants discharged but not
mass; or

(b) Specify a different specific technique for adjusting effluent
limitations to account for well injection, land application, or disposal
into POTWs.

(4) R317-8-2.6(2) does not alter a dischargers obligation to
meet any more stringent requirements established under R317-8-4.

2.7 VARIANCE REQUESTS BY POTWS. A discharger
which is a publicly owned treatment works (POTW) may request a
variance from otherwise applicable effluent limitations under the
following provision:

(1) Water Quality Based Effluent Limitation. A permit
modification of the requirements for achieving water quality based
effluent limitations shall be requested no later than the close of the
public comment period under R317-8-6.5 on the permit for which
the modification is sought.

(2) Delay in construction. An extension of a Federal statutory
deadline based on delay in the construction of the POTW must have
been requested on or before August 3, 1987.

2.8 DECISION ON VARIANCES

(1) The Executive Secretary may deny or forward to the
Administrator (or his delegate) with a written concurrence, a
completed request for:

(a) Extensions under CWA section 301(i) based on delay in
completion of a publicly owned treatment works;

(b) After consultation with the Regional Administrator,
extensions based on the use of innovative technology; or

(c) Variances under R317-8-2.3(4) for thermal pollution.

(2) The Executive Secretary may deny or forward to the
Regional Administrator with a written concurrence, or submit to
EPA without recommendation a completed request for:

(a) A variance based on the presence of "fundamentally
different factors" from those on which an effluent limitations
guideline was based;

(b) A variance based on the economic capability of the
applicant;

(c) A variance based upon certain water quality factors (See
CWA section 301(g)); or

(d) A variance based on water quality related effluent
limitations.

(e) Except for information required by R317-8-3.1(4)(c) which
shall be retained for a period of at least five years from the date the
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application is signed, applicants shall keep records of all data used to
complete permit applications and any supplemental information for
a period of at least three years from the date the application is
signed.

R317-8-4. Permit Conditions.

4.1 CONDITIONS APPLICABLE TO ALL UPDES
PERMITS. The following conditions apply to all UPDES permits.
Additional conditions applicable to UPDES permits are in R317-8-
4.1(15). All conditions applicable shall be incorporated into the
permits either expressly or by reference. If incorporated by
reference, a specific citation to these regulations must be given in
the permit. In addition to conditions required in all UPDES permits,
the Executive Secretary will establish conditions as required on a
case-by-case basis under R317-8-4.2 and R317-8-5.

(1) Duty to Comply.

(a) General requirement. The permittee must comply with all
conditions of the UPDES permit. Any permit noncompliance is a
violation of the Utah Water Quality Act, as amended and is grounds
for enforcement action; permit termination, revocation and
reissuance or modification; or denial of a permit renewal
application.

(b) Specific duties.

1. The permittee shall comply with effluent standards or
prohibitions for toxic pollutants and with standards for sewage
sludge use or disposal established by the State within the time
provided in the regulations that establish these standards or
prohibitions, even if the permit has not yet been modified to
incorporate the requirement (40 CFR, 129).

2. The Utah Water Quality Act, in 19-5-115, provides that any
person who violates the Act, or any permit, rule, or order adopted
under it is subject to a civil penalty not to exceed $10,000 per day of
such violation. Any person who willfully or with gross negligence
violates the Act, or any permit, rule or order adopted under it is
subject to a fine of not more than $25,000 per day of violation. Any
person convicted under 19-5-115 a second time shall be punished by
a fine not exceeding $50,000 per day.

(2) Duty to Reapply. If the permittee wishes to continue an
activity regulated by this permit after the expiration date of the
permit, the permittee shall apply for and obtain a new permit as
required in R317-8-3.1.

(3) Need to Halt or Reduce Activity Not a Defense. It shall not
be a defense for a permittee in an enforcement action that it would
have been necessary to halt or reduce the permitted activity in order
to maintain compliance with the conditions of this permit. (Upon
reduction, loss, or failure of the treatment facility, the permittee, to
the extent necessary to maintain compliance with the permit, shall
control production of all discharges until the facility is restored or an
alternative method of treatment is provided.)

(4) Duty to Mitigate. The permittee shall take all reasonable
steps to minimize or prevent any discharge or sludge use or disposal
in violation of the UPDES permit which has a reasonable likelihood
of adversely affecting human health or the environment.

(5) Proper Operation and Maintenance. The permittee shall at
all times properly operate and maintain all facilities and systems of
treatment and control and related appurtenances which are installed
or used by the permittee to achieve compliance with the conditions
of the permit. Proper operation and maintenance also includes
adequate laboratory controls and appropriate quality assurance
procedures. This provision requires the operation of backup or
auxiliary facilities or similar systems which are installed by a

permittee only when the operation is necessary to achieve
compliance with the conditions of the permit.

(6) Permit Actions. The permit may be modified, revoked and
reissued, or terminated for cause. The filing of a request by the
permittee for a permit modification, revocation and reissuance, or
termination, or a notification of planned changes or anticipated
noncompliance, does not stay any permit condition.

(7) Property Rights. This permit does not convey any property
rights of any kind, or any exclusive privilege.

(8) Duty to Provide Information. The permittee shall furnish
to the Executive Secretary, within a reasonable time, any
information which the Executive Secretary may request to determine
whether cause exists for modifying, revoking and reissuing, or
terminating the permit or to determine compliance with this permit.
The permittee shall also furnish to the Executive Secretary, upon
request, copies of records required to be kept by the permit.

(9) Inspection and Entry. The permittee shall allow the
Executive Secretary, or an authorized representative, including an
authorized contractor acting as a representative of the Executive
Secretary) upon the presentation of credentials and other documents
as may be required by law to:

(a) Enter upon the permittee's premises where a regulated
facility or activity is located or conducted, or where records must be
kept under the conditions of the permit;

(b) Have access to and copy, at reasonable times, any records
that must be kept under the conditions of the permit;

(c) Inspect at reasonable times any facilities, equipment,
including monitoring and control equipment, practices or operations
regulated or required under the permit; and

(d) Sample or monitor at reasonable times for the purposes of
assuring UPDES program compliance or as otherwise authorized by
the Utah Water Quality Act any substances or parameters, or
practices at any location.

(10) Monitoring and records.

(a) Samples and measurements taken for the purpose of
monitoring shall be representative of the monitored activity.

(b) The permittee shall retain records of all monitoring
information, including all calibration and maintenance records and
all original strip chart recordings for continuous monitoring
instrumentation, copies of all reports required by the permit, and
records of all data used to complete the application for the permit for
a period of at least three (3) years from the date of the sample,
measurement, report or application. This period may be extended by
request of the Executive Secretary at any time. Records of
monitoring information required by this permit related to the
permittee's sewage sludge use and disposal activities, shall be
retained for a period of at least five years or longer as required by
State promulgated standards for sewage sludge use and disposal.

(c) Records of monitoring information shall include:

1. The date, exact place, and time of sampling or
measurements;

2. The individual(s) who performed the sampling or
measurements;

3. The date(s) and times analyses were performed;

4. The individual(s) who performed the analyses;

5. The analytical techniques or methods used; and

6. The results of such analyses.

(d) Monitoring shall be conducted according to test procedures
approved under 40 CFR 136 or in the case of sludge use or disposal,
approved under 40 CFR 136 unless otherwise specified in State
standards for sludge use or disposal, unless other test procedures,
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approved by EPA under 40 CFR 136, have been specified in the
permit.

(e) Section 19-5-115(3) of the Utah Water Quality Act
provides that any person who falsifies, tampers with, or knowingly
renders inaccurate any monitoring device or method required to be
maintained under the permit shall, upon conviction, be punished by
a fine not exceeding $10,000 or imprisonment for not more than six
months or by both.

(11) Signatory Requirement. All applications, reports, or
information submitted to the Executive Secretary shall be signed and
certified as indicated in R317-8-3.4. The Utah Water Quality Act
provides that any person who knowingly makes any false
statements, representations, or certifications in any record or other
document submitted or required to be maintained under the permit,
including monitoring reports or reports of compliance or non-
compliance shall, upon conviction, be punished by a fine of not
more than $10,000 or by imprisonment for not more than six months
or by both.

(12) Reporting Requirements.

(a) Planned changes. The permittee shall give notice to the
Executive Secretary as soon as possible of any planned physical
alteration or additions to the permitted facility. Notice is required
only when:

1. The alteration or addition to a permitted facility may meet
one of the criteria for determining whether a facility is a new source
in R317-8-8; or

2. The alteration or addition could significantly change the
nature or increase the quantity of pollutants discharged. This
notification applies to pollutants which are subject neither to effluent
limitations in the permit nor to notification requirements under
R317-8-4.1(15).

3. The alteration or addition results in a significant change in
the permittee's sludge use or disposal practices, and such alteration,
addition, or change may justify the application of permit conditions
that are different from or absent in the existing permit, including
notification of additional use or disposal sites not reported during the
permit application process or not reported pursuant to an approved
land application plan.

(b) Anticipated Noncompliance. The permittee shall give
advance notice to the Executive Secretary of any planned changes in
the permitted facility or activity which may result in noncompliance
with permit requirements.

(c) Transfers. The permit is not transferable to any person
except after notice to the Executive Secretary. The Executive
Secretary may require modification on and reissuance of the permit
to change the name of the permittee and incorporate such other
requirements as may be necessary under the Utah Water Quality
Act, as amended. (In some cases, modification, revocation and
reissuance is mandatory.)

(d) Monitoring reports. Monitoring results shall be reported at
the intervals specified elsewhere in the permit. Monitoring results
shall be reported as follows:

1. Monitoring results must be reported on a Discharge
Monitoring Report (DMR) or forms provided or specified by the
Executive Secretary for reporting results of monitoring of sludge use
or disposal practices.

2. If the permittee monitors any pollutant more frequently than
required by the permit, using test procedures approved under 40
CFR 136 or the in the case of sludge use or disposal, approved under
40 CFR 136 unless otherwise specified in State standards for sludge
use and disposal, or as specified in the permit according to

procedures approved by EPA, the results of this monitoring shall be
included in the calculation and reporting of the data submitted in the
DMR or sludge reporting form specified by the Executive Secretary.

3. Calculations for all limitations which require averaging of
measurements shall utilize an arithmetic mean unless otherwise
specified in the permit.

(e) Compliance Schedules. Reports of compliance or
noncompliance with, or any progress report on, interim and final
requirements contained in any compliance schedule of the permit
shall be submitted no later than fourteen days following each
scheduled date.

(f) Twenty-Four Hour Reporting. The permittee shall (orally)
report any noncompliance which may endanger health or the
environment. Any information shall be provided orally within
twenty-four hours from the time the permittee becomes aware of the
circumstances. (The report shall be in addition to and not in lieu of
any other reporting requirement applicable to the noncompliance.)
A written submission shall also be provided within five days of the
time the permittee becomes aware of the circumstances. The written
submission shall contain a description of the noncompliance and its
cause; the period of noncompliance, including exact dates and times,
and if the noncompliance has not been corrected, the anticipated
time it is expected to continue; and steps taken or planned to reduce,
eliminate, and prevent recurrence of the noncompliance. (The
Executive Secretary may waive the written report on a case-by-case
basis if the oral report has been received within twenty-four hours.)
The following shall be included as events which must be reported
within twenty-four hours:

1. Any unanticipated bypass which exceeds any effluent
limitation in the permit, as indicated in R317-8-4.1(13).

2. Any upset which exceeds any effluent limitation in the
permit.

3. Violation of a maximum daily discharge limitation for any
of the pollutants listed by the Executive Secretary in the permit to be
reported within twenty-four hours, as indicated in R317-8-4.2(7).
The Executive Secretary may waive the written report on a case-by-
case basis if the oral report has been received within 24 hours.

(g) Other NonCompliance. The permittee shall report all
instances of noncompliance not reported under R317-8-4.1(12) (d),
(e), and (f) at the time monitoring reports are submitted. The reports
shall contain the information listed in R317-8-4.1(12)(f).

(h) Other Information. Where the permittee becomes aware
that it failed to submit any relevant fact in a permit application, or
submitted incorrect information in its permit application or in any
report to the Executive Secretary, it shall promptly submit such facts
or information.

(13) Occurrence of a Bypass.

(a) Definitions.

1. "Bypass" means the intentional diversion of waste streams
from any portion of a treatment facility.

2. "Severe property damage" means substantial physical
damage to property, damage to the treatment facilities which causes
them to become inoperable, or substantial and permanent loss of
natural resources which can reasonably be expected to occur in the
absence of a bypass. Severe property damage does not mean
economic loss caused by delays in production.

(b) Bypass Not Exceeding Limitations. The permittee may
allow any bypass to occur which does not cause effluent limitations
to be exceeded, but only if it also is for essential maintenance to
assure efficient operation. These bypasses are not subject to R317-
8-4.1(13)(c) or (d).
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(c) Prohibition of Bypass.

1. Bypass is prohibited, and the Executive Secretary may take
enforcement action against a permittee for bypass, unless:

a. Bypass was unavoidable to prevent loss of human life,
personal injury, or severe property damage;

b. There were no feasible alternatives to the bypass, such as the
use of auxiliary treatment facilities, retention of untreated wastes, or
maintenance during normal periods of equipment downtime. This
condition is not satisfied if adequate backup equipment should have
been installed in the exercise of reasonable engineering judgement to
prevent a bypass which occurred during normal periods of
equipment downtime or preventive maintenance, and

c. The permittee submitted notices as required under R317-8-
4.1(13)(d).

2. The Executive Secretary may approve an anticipated bypass,
after considering its adverse effects, if the Executive Secretary
determines that it will meet the three conditions listed in R317-8-
4.1(13)(c) a, b, and c.

(d) Notice.

1. Anticipated bypass. Except as provided in R317-8-
4.1(13)(b) and R317-8-4.1(13)(d)2, if the permittee knows in
advance of the need for a bypass, it shall submit prior notice, at least
90 days before the date of bypass. The prior notice shall include the
following unless otherwise waived by the Executive Secretary:

a. Evaluation of alternatives to the bypass, including cost-
benefit analysis containing an assessment of anticipated resource
damages;

b. A specific bypass plan describing the work to be performed
including scheduled dates and times. The permittee must notify the
Executive Secretary in advance of any changes to the bypass
schedule;

c. Description of specific measures to be taken to minimize
environmental and public health impacts;

d. A notification plan sufficient to alert all downstream users,
the public and others reasonably expected to be impacted by the
bypass;

e. A water quality assessment plan to include sufficient
monitoring of the receiving water before, during and following the
bypass to enable evaluation of public health risks and environmental
impacts; and

f. Any additional information requested by the Executive
Secretary.

2. Emergency Bypass. Where ninety days advance notice is not
possible, the permittee must notify the Executive Secretary, and the
Director of the Department of Natural Resources, as soon as it
becomes aware of the need to bypass and provide to the Executive
Secretary the information in R317-8-4.1(13)(d)1.a. through f. to the
extent practicable.

3. Unanticipated bypass. The permittee shall submit notice of
an unanticipated bypass to the Executive Secretary as required in
R317-8-4.1(12)(f). The permittee shall also immediately notify the
Director of the Department of Natural Resources , the public and
downstream users and shall implement measures to minimize
impacts to public health and the environment to the extent
practicable.

(14) Occurrence of an Upset.

(a) Definition. "Upset" means an exceptional incident in
which there is unintentional and temporary noncompliance with
technology-based permit effluent limitations because of factors
beyond the reasonable control of the permittee. An upset does not
include noncompliance to the extent caused by operational error,

improperly designed treatment facilities, inadequate treatment
facilities, lack of preventive maintenance, or careless or improper
operation.

(b) Effect of an Upset. An upset constitutes an affirmative
defense to an action brought for noncompliance with such
technology-based permit effluent limitations if the requirements of
R317-8-4.1(14)(c) are met. No determination made during
administrative review of claims that noncompliance was caused by
upset, and before an action for noncompliance, if final
administrative action subject to judicial review.

(c) Conditions Necessary for a Demonstration of Upset. A
permittee who wishes to establish the affirmative defense of upset
shall demonstrate through properly signed, contemporaneous
operating logs, or other relevant evidence that:

1. An upset occurred and that the permittee can identify the
specific cause(s) of the upset;

2. The permitted facility was at the time being properly
operated; and

3. The permittee submitted notice of the upset as required in
R317-8-4.1(12)(f) (twenty-four hour notice).

4. The permittee complied with any remedial measures
required under R317-8-4.1(4).

(d) Burden of Proof. In any enforcement proceeding the
permittee seeking to establish the occurrence of an upset has the
burden of proof.

(15) Additional Conditions Applicable to Specified Categories
of UPDES Permits. The following conditions, in addition to others
set forth in these regulations apply to all UPDES permits within the
categories specified below:

(a) Existing Manufacturing, Commercial, Mining, and
Silvicultural Dischargers. In addition to the reporting requirements
under R317-8-4.1(12),(13), and (14), any existing manufacturing,
commercial, mining, and silvicultural discharger shall notify the
Executive Secretary as soon as it knows or has reason to believe:

1. That any activity has occurred or will occur which would
result in the discharge, on a routine or frequent basis, of any toxic
pollutant which is not limited in the permit, if that discharge will
exceed the highest of the following "notification levels":

a. One hundred micrograms per liter (100 ug/1);

b. Two hundred micrograms per liter (200 ug/l) for acrolein
and acrylonitrile; five hundred micrograms per liter (500 ug/l) for
2,4 dinitrophenol and for 2-methyl-4,6-dinitrophenol; and one
milligram per liter (1 mg/l) for antimony;

c. Five times the maximum concentration value reported for
that pollutant in the permit application in accordance with R317-8-
3.5(7) or (10).

d. The level established by the Executive Secretary in
accordance with R317-8-4.2(6).

2. That any activity has occurred or will occur which would
result in any discharge on a non-routine or infrequent basis of a toxic
pollutant which is not limited in the permit, if that discharge will
exceed the highest of the following "notification levels":

a. Five hundred micrograms per liter (500 ug/1).

b. One milligram per liter (1 mg/1) for antimony.

c. Ten times the maximum concentration value reported for
that pollutant in the permit application in accordance with R317-8-
3.5(09).

d. The level established by the Executive Secretary in
accordance with R317-8-4.2(6).

(b) POTWs. POTWs shall provide adequate notice to the
Executive Secretary of the following:
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1. Any new introduction of pollutants into that POTW from an
indirect discharger which would be subject to the UPDES
regulations if it were directly discharging those pollutants; and

2. Any substantial change in the volume or character of
pollutants being introduced into that POTW by a source introducing
pollutants into the POTW at the time of issuance of the permit.

3. For purposes of this paragraph, adequate notice shall include
information on the quality and quantity of effluent introduced into
the POTW; and any anticipated impact of the change on the quantity
or quality of effluent to be discharged from the POTW.

(c) Municipal separate storm sewer systems. The operator of a
large or medium municipal separate storm sewer system or a
municipal separate storm sewer that has been determined by the
Executive Secretary under R317-8-3.9(1)(a)5 of this part must
submit an annual report by the anniversary of the date of the
issuance of the permit for such system. The report shall include:

1. The status of implementing the components of the storm
water management program that are established as permit
conditions;

2. Proposed changes to the storm water management programs
that are established as permit conditions. Such proposed changes
shall be consistent with R317-8-3.9(3)(b)3; and

3. Revisions, if necessary, to the assessment of controls and the
fiscal analysis reported in the permit application under R317-8-
3.9(3)(b)4 and 3.9(3)(b)5;

4. A summary of data, including monitoring data, that is
accumulated throughout the reporting year;

5. Annual expenditures and budget for year following each
annual report;

6. A summary describing the number and nature of
enforcement actions, inspections, and public education programs;

7. Identification of water quality improvements or degradation.

4.2 ESTABLISHING PERMIT CONDITIONS. For the
purposes of this section, permit conditions include any statutory or
regulatory requirement which takes effect prior to the final
administrative disposition of a permit. An applicable requirement
may be any requirement which takes effect prior to the modification
or revocation or reissuance of a permit, to the extent allowed in
R317-8-5.6. New or reissued permits, and to the extent allowed
under R317-8-5.6, modified or revoked and reissued permits shall
incorporate each of the applicable requirements referenced in this
section. In addition to the conditions established under R317-8-4.1
each UPDES permit will include conditions on a case by case basis
to provide for and ensure compliance with all applicable Utah
statutory and regulatory requirements and the following, as
applicable:

(1) Technology-based effluent limitations and standards, based
on effluent limitations and standards promulgated under Section 19-
5-104 of the Utah Water Quality Act or new source performance
standards promulgated under Section 19-5-104 of the Utah Water
Quality Act, on case-by-case effluent limitations, or a combination
of the two in accordance with R317-8-7.1.

(2) Toxic Effluent Standards and Other Effluent Limitations.
If any applicable toxic effluent standard or prohibition, including
any schedule of compliance specified in such effluent standard or
prohibition, is promulgated under Section 307(a) of CWA for a toxic
pollutant and that standard or prohibition is more stringent than any
limitation on the pollutant in the permit, the Executive Secretary
shall institute proceedings under these regulations to modify or
revoke and reissue the permit to conform to the toxic effluent
standard or prohibition.

(3) Reopener Clause. For any discharger within a primary
industry category, as listed in R317-8-3.11, requirements will be
incorporated as follows:

(a) On or before June 30, 1981:

1. If applicable standards or limitations have not yet been
promulgated, the permit shall include a condition stating that, if an
applicable standard or limitation is promulgated and that effluent
standard or limitation is more stringent than any effluent limitation
in the permit or controls a pollutant not limited in the permit, the
permit shall be promptly modified or revoked and reissued to
conform to that effluent standard or limitation.

2. If applicable standards or limitations have been promulgated
or approved, the permit shall include those standards or limitations.

(b) On or after the statutory deadline set forth in Section
301(b)(2) (A), (C), and (E) of CWA, any permit issued shall include
effluent limitations to meet the requirements of Section 301(b)(2)
(A), (C), (D), (E), (F), whether or not applicable effluent limitations
guidelines have been promulgated or approved. These permits need
not incorporate the clause required by R317-8-4.2(3)(a)l.

(c) The Executive Secretary shall promptly modify or revoke
and reissue any permit containing the clause required under R317-8-
4.2(3)(a)1 to incorporate an applicable effluent standard or limitation
which is promulgated or approved after the permit is issued if that
effluent standard or limitation is more stringent than any effluent
limitation in the permit, or controls a pollutant not limited in the
permit.

(d) For any permit issued to a treatment works treating
domestic sewage (including sludge-only facilities), the Executive
Secretary shall include a reopener clause to incorporate any
applicable standard for sewage sludge use or disposal adopted by the
State. The Executive Secretary may promptly modify or revoke and
reissue any permit containing the reopener clause required by this
paragraph if the standard for sewage sludge use or disposal is more
stringent than any requirements for sludge use or disposal in the
permit, or controls a pollutant or practice not limited in the permit.

(4) Water quality standards and state requirements shall be
included as applicable. Any requirements in addition to or more
stringent than EPA''s effluent limitation guidelines or standards will
be included, when necessary to:

(a) Achieve water quality standards established under the Utah
Water Quality Act, as amended and regulations promulgated
pursuant thereto, including State narrative criteria for water quality.

1. Permit limitations must control all pollutants or pollutant
parameters (either conventional, nonconventional, or toxic
pollutants) which the Executive Secretary determines are or may be
discharged at a level which will cause, have the reasonable potential
to cause, or contribute to an excursion above any State water quality
standard, including State narrative criteria for water quality.

2. When determining whether a discharge causes, has the
reasonable potential to cause, or contributes to an in-stream
excursion above a narrative or numeric criteria within a State water
quality standard, the Executive Secretary shall use procedures which
account for existing controls on point and nonpoint sources of
pollution, the variability of the pollutant or pollutant parameter in
the effluent, the sensitivity of the species to toxicity testing (when
evaluating whole effluent toxicity), and where appropriate, the
dilution of the effluent in the receiving water.

3. When the Executive Secretary determines, using the
procedures in R317-8-4.2(4)(2), that a discharge causes, has the
reasonable potential to cause, or contributes to an in-stream
excursion above the allowable ambient concentration of a State
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numeric criteria within a State water quality standard for an
individual pollutant, the permit must contain effluent limits for that
pollutant.

4. When the Executive Secretary determines, using the
procedures in R317-8-4.2(4)(2), that a discharge causes, has the
reasonable potential to cause, or contributes to an in-stream
excursion above the numeric criterion for whole effluent toxicity,
the permit will contain effluent limits for whole effluent toxicity.

5. Except as provided in R317-8-4.2, when the Executive
Secretary determines, using the procedures in R317-8-4.2(4)(2),
toxicity testing data, or other information, that a discharge causes,
has the reasonable potential to cause, or contributes to an in-stream
excursion above a narrative criterion within an applicable State
water quality standard, the permit will contain effluent limits for
whole effluent toxicity. Limits on whole effluent toxicity are not
necessary where the Executive Secretary determines in the fact sheet
or statement of basis of the UPDES permit, using the procedures in
R317-8-4.2(4)(2), that chemical specific limits for effluent are
sufficient to attain and maintain applicable numeric and narrative
State water quality standards.

6. Where the State has not established a water quality criterion
for a specific chemical pollutant that is present in an effluent at a
concentration that causes, has the reasonable potential to cause, or
contributes to an excursion above a narrative criterion within an
applicable State water quality standard the Executive Secretary will
establish effluent limits using one or more of the following options:

a. Establish effluent limits using a calculated numeric water
quality criterion for the pollutant which the Executive Secretary
determines will attain and maintain applicable narrative water
quality criteria and will fully protect the designated use. Such a
criterion may be derived using a proposed State criterion, or an
explicit State policy or regulation interpreting its narrative water
quality criteria supplemented with other relevant information which
may include: EPA's Water Quality Standards Handbook, October
1983, risk assessment data, exposure data, information about the
pollutant from the Food and Drug Administration, and current EPA
criteria documents:

b. Establish effluent limits on a case-by-case basis, using
EPA's water quality criteria, published under section 307(a) of the
CWA, supplemented where necessary by other relevant information;
or

c. Establish effluent limitations on an indicator parameter for
the pollutant of concern, provided:

(i) The permit identifies which pollutants are intended to be
controlled by the use of the effluent limitations;

(i) The fact sheet as required by .4 sets forth the basis for the
limit, including a finding that compliance with the effluent limit on
the indicator parameter will result in controls on the pollutant of
concern which are sufficient to attain and maintain applicable water
quality standards;

(iii) The permit requires all effluent and ambient monitoring
necessary to show that during the term of the permit the limit on the
indicator parameter continues to attain and maintain applicable
water quality standards; and

(iv) The permit contains a reopener clause allowing the
Executive Secretary to modify or revoke and reissue the permit if the
limits on the indicator parameter no longer attain and maintain
applicable water quality standards.

7. When developing water quality-based effluent limits under
this paragraph the Executive Secretary shall ensure that:

a. The level of water quality to be achieved by limits on point
sources established under this paragraph is derived from, and
complies with all applicable water quality standards; and

b. Effluent limits developed to protect a narrative water quality
criterion, a numeric water quality criterion, or both, are consistent
with the assumptions and requirements of any available wasteload
allocation for the discharge prepared by the State and approved by
EPA pursuant to 40 CFR 130.7.

(b) Attain or maintain a specified water quality through water
quality related effluent limits established under the Utah Water
Quality Act;

(c) Conform to applicable water quality requirements when the
discharge affects a state other than Utah,;

(d) Incorporate any more stringent limitations, treatment
standards, or schedule of compliance requirements established under
federal or state law or regulations.

(e) Ensure consistency with the requirements of any Utah
Water Quality Management Plan approved by EPA.

(f) Incorporate alternative effluent limitations or standards
where warranted by "fundamentally different factors," under R317-
8-7.3.

(5)  Technology-based Controls for Toxic Pollutants.
Limitations established under R317-8-4.2 (1), (2), or (4) to control
pollutants meeting the criteria listed in R317-8-4.2(5)(a) will be
included in the permit, if applicable. Limitations will be established
in accordance with R317-8-4.2(5)(6). An explanation of the
development of these limitations will be included in the fact sheet
under R317-8-6.4.

(a) Limitations will control all toxic pollutants which:

1. The Executive Secretary determines, based on information
reported in a permit application under R317-8-3.5(7) and (10), or in
anotification under R317-8-4.1(15)(a) of this regulation or on other
information, are or may be discharged at a level greater than the
level which can be achieved by the technology-based treatment
requirements appropriate to the permittee under R317-8-7.1(3)(a),(b)
and (c).

2. The discharger does or may use or manufacture as an
intermediate or final product or byproduct.

(b) The requirement that the limitations control the pollutants
meeting the criteria of paragraph (a) of this subsection will be
satisfied by:

1. Limitations on those pollutants; or

2. Limitations on other pollutants which, in the judgment of the
Executive Secretary, will provide treatment of the pollutants under
paragraph (a) of this subsection to the levels required by R317-8-
7.1(3)(a), (b) and (c).

(6) Notification Level. A "notification level" which exceeds
the notification level of R317-8-4.1(15) upon a petition from the
permittee or on the Executive Secretary's initiative will be
incorporated as a permit condition, if applicable. This new
notification level may not exceed the level which can be achieved by
the technology-based treatment requirements appropriate to the
permittee under R317-8-7.1(3).

(7) Twenty-Four (24) Hour Reporting. Pollutants for which
the permittee will report violations of maximum daily discharge
limitations under R317-8-4.1(12)(f) shall be listed in the permit.
This list will include any toxic pollutant or hazardous substance, or
any pollutant specifically identified as the method to control a toxic
pollutant or hazardous substance.
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(8) Monitoring Requirements. The permit will incorporate, as
applicable in addition to R317-8-4.1(12) the following monitoring
requirements:

(a) To assure compliance with permit limitations, requirements
to monitor;

1. The mass, or other measurement specified in the permit, for
each pollutant limited in the permit;

2. The volume of effluent discharged from each outfall;

3. Other measurements as appropriate, including pollutants in
internal waste streams under R317-8-4.3(8); pollutants in intake
water for net limitations under R317-8-4.3(7); frequency and rate of
discharge for noncontinuous discharges under R317-8-4.3(5);
pollutants subject to notification requirements under R317-8-
4.1(15)(a); and pollutants in sewage sludge or other monitoring as
specified in State rules for sludge use or disposal or as determined to
be necessary pursuant to R317-8-2.1.

4. According to test procedures approved under 40 CFR Part
136 for the analyses of pollutants having approved methods under
the federal regulation, and according to a test procedure specified in
the permit for pollutants with no approved methods.

(b) Except as provided in paragrahs (8)(d) and (8)(e) of this
section, requirements to report monitoring results shall be
established on a case-by-case basis with a frequency dependent on
the nature and effect of the sewage sludge use or disposal practice;
minimally this shall be a specified in R317-8-1.10(9) (where
applicable), but in no case less than once a year.

(c) Requirements to report monitoring results for storm water
discharges associated with industrial activity which are subject to an
effluent limitation guideline shall be established on a case-by-case
basis with a frequency dependent on the nature and effect of the
discharge, but in no case less than once a year.

(d) Requirements to report monitoring results for storm water
discharges associated with industrial activity (other than those
addressed in paragraph (c)above) shall be established on a case-by-
case basis with a frequency dependent on the nature and effect of the
discharge. At a minimum, a permit for such a discharge must
require;

1. The discharger to conduct an annual inspection of the
facility site to identify areas contributing to a storm water discharge
associated with industrial activity and evaluate whether measures to
reduce pollutant loadings identified in a storm water pollution
prevention plan are adequate and properly implemented in
accordance with the terms of the permit or whether additional
control measures are needed;

2. The discharger to maintain for a period of three years a
record summarizing the results of the inspection and a certification
that the facility is in compliance with the plan and the permit, and
identifying any incidents of non-compliance;

3. Such report and certification be signed in accordance with
R317-8-3.4; and

4. Permits for storm water discharges associated with industrial
activity from inactivite mining operations may, where annual
inspections are impracticable, require certification once every three
years by a Registered Professional Engineer that the facility is in
compliance with the permit, or alternative requirements.

(e) Permits which do not require the submittal of monitoring
result reports at least annually shall require that the permittee report
all instances of noncompliance not reported under R317-8-
4.1(12)(a),(d),(e), and (f) at least annually.

(9) Pretreatment Program for POTWs. If applicable to the
facility the permit will incorporate as a permit condition,
requirements for POTWs to:

(a) Identify, in terms of character and volume of pollutants,
any significant indirect dischargers into the POTW subject to
pretreatment standards under the UPDES regulations.

(b) Submit a local program when required by and in
accordance with R317-8-8.10 to assure compliance with
pretreatment standards to the extent applicable in the UPDES
regulations. The local program will be incorporated into the permit
as described in R317-8-8.10. The program shall require all indirect
dischargers to the POTW to comply with the applicable reporting
requirements.

(¢) For POTWs which are "sludge-only facilities", a
requirement to develop a pretreatment program under R317-8-8
when the Executive Secretary determines that a pretreatment
program is necessary to assure compliance with State rules
governing sludge use or disposal.

(10) Best management practices shall be included as a permit
condition, as applicable, to control or abate the discharge of
pollutants when:

(a) Authorized under the Utah Water Quality Act as amended
and the UPDES rule for the control of toxic pollutants and hazardous
substances from ancillary activities;

(b) Numeric effluent limitations are infeasible, or

(c) The practices are reasonably necessary to achieve effluent
limitations and standards or to carry out the purposes and intent of
the Utah Water Quality Act, as amended.

(11) Reissued Permits.

(a) Except as provided in R317-8-4.2(11)(b), when a permit is
renewed or reissued, interim limitations, standards or conditions
must be at least as stringent as the final limitations, standards, or
conditions in the previous permit unless the circumstances on which
the previous permit was based have materially and substantially
changed since the time the permit was issued and would constitute
cause for permit modification or revocation and reissuance under
R317-8-5.6.

(b) In the case of effluent limitations established on the basis
of Section 19-5-104 of the Utah Water Quality Act, a permit may
not be renewed, reissued, or modified on the basis of effluent
guidelines promulgated by EPA under section 304(b) of the CWA
subsequent to the original issuance of such permit, to contain
effluent limitations which are less stringent than the comparable
effluent limitations in the previous permit.

(c) Exceptions--A permit with respect to which R317-8-
4.2(11)(b) applies may be renewed, reissued or modified to contain a
less stringent effluent limitation applicable to a pollutant, if--

1. Material and substantial alterations or additions to the
permitted facility occurred after permit issuance which justify the
application of a less stringent effluent limitation; and

2. a. Information is available which was not available at the
time of permit issuance (other than revised regulations, guidance, or
test methods) which would have justified the application of a less
stringent effluent limitation at the time of permit issuance; or

b. The Executive Secretary determines that technical mistakes
or mistaken interpretations of law were made in issuing the permit;

3. A less stringent effluent limitation is necessary because of
events over which the permittee has no control and for which there
is no reasonably available remedy;
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4. The permittee has received a permit modification under
R317-8-5.6; or

5. The permittee has installed the treatment facilities required
to meet the effluent limitations in the previous permit and has
properly operated and maintained the facilities but has nevertheless
been unable to achieve the previous effluent limitations, in which
case the limitations in the reviewed, reissued, or modified permit
may reflect the level of pollutant control actually achieved (but shall
not be less stringent than required by effluent guidelines in effect at
the time of permit renewal, reissuance, or modification).

(d). Limitations. In no event may a permit with respect to
which R317-8-4.2(11)(b) applies be renewed, reissued or modified
to contain an effluent limitation which is less stringent than required
by effluent guidelines in effect at the time the permit is renewed,
reissued, or modified. In no event may such a permit to discharge
into waters be renewed, issued, or modified to contain a less
stringent effluent limitation if the implementation of such limitation
would result in a violation of the water quality standard applicable to
such waters.

(12) Privately Owned Treatment Works. For a privately
owned treatment works, any conditions expressly applicable to any
user, as a limited co-permittee, that may be necessary in the permit
issued to the treatment works to ensure compliance with applicable
requirements under this regulation will be imposed as applicable.
Alternatively, the Executive Secretary may issue separate permits to
the treatment works and to its users, or may require a separate permit
application from any user. The Executive Secretary's decision to
issue a permit with no conditions applicable to any user, to impose
conditions on one or more users, to issue separate permits or to
require separate applications, and the basis for that decision will be
stated in the fact sheet for the draft permit for the treatment works.

(13) Grants. Any conditions imposed in grants or loans made
by the Executive Secretary to POTWs which are reasonably
necessary for the achievement of federally issued effluent limitations
will be required as applicable.

(14) Sewage Sludge. Requirements governing the disposal of
sewage sludge from publicly owned treatment works or any other
treatment works treating domestic sewage for any use for which
rules have been established, in accordance with any applicable
regulations.

(15) Coast Guard. When a permit is issued to a facility that
may operate at certain times as a means of transportation over water,
the permit will be conditioned to require that the discharge comply
with any applicable federal regulation promulgated by the Secretary
of the department in which the Coast Guard is operating, and such
condition will establish specifications for safe transportation,
handling, carriage, and storage of pollutants, if applicable.

(16) Navigation. Any conditions that the Secretary of the
Army considers necessary to ensure that navigation and anchorage
will not be substantially impaired, in accordance with R317-8-6.9
will be included.

(17) State standards for sewage sludge use or disposal. When
there are no applicable standards for sewage sludge use or disposal,
the permit may include requirements developed on a case-by-case
basis to protect public health and the environment from any adverse
effects which may occur from toxic pollutants in sewage sludge. If
any applicable standard for sewage sludge use or disposal is
promulgated under Section 19-5-104 of the Utah Water Quality Act,
and that standard is more stringent than any limitation on the
pollutant or practice in the permit, the Executive Secretary may
initiate proceedings under these rules to modify or revoke and

reissue the permit to conform to the standard for sewage sludge use
or disposal.

(18) Qualifying State or local programs.

(a) For storm water discharges associated with small
construction activity identified in R317-8-3.9(6)(e), the Executive
Secretary may include permit conditions that incorporate qualifying
State or local erosion and sediment control program requirements by
reference. Where a qualifying State or local program does not
include one or more of the elements in this paragraph then the
Executive Secretary must include those elements as conditions in the
permit. A qualifying State or local erosion and sediment control
program is one that includes:

1. Requirements for construction site operators to implement
appropriate erosion and sediment control best management
practices;

2. Requirements for construction site operators to control
waste such as discarded building materials, concrete truck washout,
chemicals, litter, and sanitary waste at the construction site that may
cause adverse impacts to water quality;

3. Requirements for construction site operators to develop and
implement a storm water pollution prevention plan. (A storm water
pollution prevention plan includes site descriptions of appropriate
control measures, copies of approved State, local requirements,
maintenance procedures, inspections procedures, and identification
of non-storm water discharges); and

4. Requirements to submit a site plan for review that
incorporates consideration of potential water quality impacts.

(b) For storm water discharges from construction activity
identified in R317-8-3.9(6)(d)10., the Executive Secretary may
include permit conditions that incorporate qualifying State or local
erosion and sediment control program requirements by reference. A
qualifying State or local erosion and sediment control program is
one that includes the elements listed in paragraph (18)(a) of this
section and any additional requirements necessary to achieve the
applicable technology-based standards of '"best available
technology" and "best conventional technology" based on the best
professional judgement of the permit writer.

4.3 CALCULATING UPDES PERMIT CONDITIONS. The
following provisions will be used to calculate terms and conditions
of the UPDES permit.

(1) Outfalls and Discharge Points. All permit effluent
limitations, standards, and prohibitions will be established for each
outfall or discharge point of the permitted facility, except as
otherwise provided under R317-8-4.2(10) with BMPs where
limitations are infeasible; and under R317-8-4.3(8), limitations on
internal waste streams.

(2) Production-Based Limitations.

(@) In the case of POTWs, permit effluent limitations,
standards, or prohibitions will be calculated based on design flow.

(b) Except in the case of POTWs, calculation of any permit
limitations, standards, or prohibitions which are based on
production, or other measure of operation, will be based not upon
the designed production capacity but rather upon a reasonable
measure of actual production of the facility. For new sources or new
dischargers, actual production shall be estimated using projected
production. The time period of the measure of production will
correspond to the time period of the calculated permit limitations;
for example, monthly production will be used to calculate average
monthly discharge limitations. The Executive Secretary may
include a condition establishing alternate permit standards or
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prohibitions based upon anticipated increased (not to exceed
maximum production capability) or decreased production levels.

(c) For the automotive manufacturing industry only, the
Executive Secretary may establish a condition under R317-8-
4.3(2)(b)2 if the applicant satisfactorily demonstrates to the
Executive Secretary at the time the application is submitted that its
actual production, as indicated in R317-8-4.3(2)(b)1, is substantially
below maximum production capability and that there is a reasonable
potential for an increase above actual production during the duration
of the permit.

(d) If the Executive Secretary establishes permit conditions
under and R317-8-4.3(2)(c):

1. The permit shall require the permittee to notify the
Executive Secretary at least two business days prior to a month in
which the permittee expects to operate at a level higher than the
lowest production level identified in the permit. The notice shall
specify the anticipated level and the period during which the
permittee expects to operate at the alternate level. If the notice
covers more than one month, the notice shall specify the reasons for
the anticipated production level increase. New notice of discharge at
alternate levels is required to cover a period or production level not
covered by prior notice or, if during two consecutive months
otherwise covered by a notice, the production level at the permitted
facility does not in fact meet the higher level designated in the
notice.

2. The permittee shall comply with the limitations, standards,
or prohibitions that correspond to the lowest level of production
specified in the permit, unless the permittee has notified the
Executive Secretary under R317-8-4.3(2)(d)1, in which case the
permittee shall comply with the lower of the actual level of
production during each month or the level specified in the notice.

3. The permittee shall submit with the DMR the level of
production that actually occurred during each month and the
limitations, standards, or prohibitions applicable to that level of
production.

(3) Metals. All permit effluent limitations, standards, or
prohibitions for a metal will be expressed in terms of the total
recoverable metal, that is, the sum of the dissolved and suspended
fractions of the metal, unless:

(a) An applicable effluent standard or limitation has been
promulgated by EPA and specifies the limitation for the metal in the
dissolved or valent form; or total form; or

(b) In establishing permit limitations on a case-by-case basis
under R317-8-7, it is necessary to express the limitation on the metal
in the dissolved or valent form in order to carry out the provisions of
the Utah Water Quality Act; or

(c) All approved analytical methods for the metal inherently
measure only its dissolved form.

(4) Continuous Discharges. For continuous discharges all
permit effluent limitations, standards, and prohibitions, including
those necessary to achieve water quality standards, unless
impracticable will be stated as:

(a) Maximum daily and average monthly discharge limitations
for all dischargers other than publicly owned treatment works; and

(b) Average weekly and average monthly discharge limitations
for POTWs.

(5) Non-continuous Discharges. Discharges which are not
continuous, as defined in R317-8-1.5(7), shall be particularly
described and limited, considering the following factors, as
appropriate:

(a) Frequency; for example, a batch discharge shall not occur
more than once every three (3) weeks;

(b) Total mass; for example, not to exceed 100 kilograms of
zinc and 200 kilograms of chromium per batch discharge;

(¢) Maximum rate of discharge of pollutants during the
discharge for example, not to exceed 2 kilograms of zinc per minute;
and

(d) Prohibition or limitation of specified pollutants by mass,
concentration, or other appropriate measure, (for example, shall not
contain at any time more than 0.05 mg/l zinc or more than 250
grams (0.25 kilogram) of zinc in any discharge).

(6) Mass Limitations.

(a) All pollutants limited in permits shall have limitations,
standards, or prohibitions expressed in terms of mass except:

1. For pH, temperature, radiation, or other pollutants which
cannot appropriately be expressed by mass;

2. When applicable standards and limitations are expressed in
terms of other units of measurement; or

3. If, in establishing permit limitations on a case-by-case basis
under R317-8-7.1, limitations expressed in terms of mass are
infeasible because the mass of the pollutant discharged cannot be
related to a measure of operation; (for example, discharges of TSS
from certain mining operations), and permit conditions ensure that
dilution will not be used as a substitute for treatment.

(b) Pollutants limited in terms of mass additionally may be
limited in terms of other units of measurement, and the permit will
require the permittee to comply with both limitations.

(7) Pollutants in Intake Water.

(a) Upon request of the discharger, technology-based effluent
limitations or standards shall be adjusted to reflect credit for
pollutants in the discharger's intake water if:

1. The applicable effluent limitations and standards contained
in effluent guidelines and standards provide that they shall be
applied on a net basis; or

2. The discharger demonstrates that the control system it
proposes or used to meet applicable technology-based limitations
and standards would, if properly installed and operated, meet the
limitations and standards in the absence of pollutants in the intake
waters.

(b) Credit for generic pollutants such as biochemical oxygen
demand (BOD) or total suspended solids (TSS) should not be
granted unless the permittee demonstrates that the constituents of the
generic measure in the effluent are substantially similar to the
constituents of the generic measure in the intake water or unless
appropriate additional limits are placed on process water pollutants
either at the outfall or elsewhere.

(c) Credit shall be granted only to the extent necessary to meet
the applicable limitation or standard, up to a maximum value equal
to the influent value. Additional monitoring may be necessary to
determine eligibility for credits and compliance with permit limits.

(d) Credit shall be granted only if the discharger demonstrates
that the intake water is drawn from the same body of water into
which the discharge is made. The Executive Secretary may waive
this requirement if he finds that no environmental degradation will
result.

(e) This section does not apply to the discharge of raw water
clarifier sludge generated from the treatment of intake water.

(8) Internal Waste Streams.

(a) When permit effluent limitations or standards imposed at
the point of discharge are impractical or infeasible, effluent
limitations or standards for discharges of pollutants may be imposed
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on internal waste streams before mixing with other waste streams or
cooling water streams. In those instances, the monitoring required
by R317-8-4.2(8) shall also be applied to the internal waste streams.

(b) Limits on internal waste streams will be imposed only
when the fact sheet under R317-8-6.4 sets forth the exceptional
circumstances which make such limitations necessary, such as when
the final discharge point is inaccessible, for example, under 10
meters of water, the wastes at the point of discharge are so diluted as
to make monitoring impracticable, or the interferences among
pollutants at the point of discharge would make detection or analysis
impracticable.

(9) Disposal of Pollutants Into Wells, Into POTWs, or by Land
Application. Permit limitations and standards shall be calculated as
provided in R317-8-2.6.

(10) Secondary Treatment Information. Permit conditions that
involve secondary treatment will be written as provided in 40 CFR
Part 133, except that Utah effluent limits for secondary treatment
will be used.

R317-8-6. Review Procedures.

6.1 REVIEW OF THE APPLICATION

(1) Any person who requires a permit under the UPDES
program shall complete, sign and submit to the Executive Secretary
an application for the permit as required under R317-8-3.1.
Applications are not required for UPDES general permits.
(However, operators who elect to be covered by a general permit
shall submit written notification to the Executive Secretary at such
time as the Executive Secretary indicates in R317-8-6.3)

(2) The Executive Secretary will not begin the processing of a
permit until the applicant has fully complied with the application
requirements for the permit, as required by R317-8-3.1.

(3) Permit applications must comply with the signature and
certification requirements of R317-8-3.1.

(4) Each application submitted by a UPDES new source or
UPDES new discharger should be reviewed for completeness by the
Executive Secretary within thirty (30) days of its receipt. Each
application for a UPDES permit submitted by an existing source or
sludge-only facility will be reviewed for completeness within sixty
(60) days of receipt. Upon completing the review, the Executive

Secretary shall notify the applicant in writing whether the
application is complete. If the application is incomplete, the
Executive Secretary shall list the information necessary to make the
application complete. When the application is for an existing source
or sludge-only facility, the Executive Secretary shall specify in the
notice of deficiency a date for submitting the necessary information.
The Executive Secretary shall notify the applicant that the
application is complete upon receiving this information. After the
application is completed, the Executive Secretary may request
additional information from an applicant when necessary to clarify,
modify, or supplement previously submitted material. Requests for
such additional information will not render an application
incomplete.

(5) Ifan applicant fails or refuses to correct deficiencies in the
application, the permit may be denied and appropriate enforcement
actions may be taken under the Utah Water Quality Act, as amended
and regulations promulgated pursuant thereto.

(6) If the Executive Secretary decides that a site visit is
necessary for any reason in conjunction with the processing of an
application, the applicant will be notified and a date scheduled.

(7) The effective date of an application is the date on which the
Executive Secretary notified the applicant that the application is
complete as provided in subsection (4) of this section.

(8) For each application from a major facility new source, or
major facility new discharger, the Executive Secretary shall no later
than the effective date of the application, prepare and mail to the
applicant a project decision schedule. The schedule will specify
target dates by which the Executive Secretary intends to:

(a) Prepare a draft permit;

(b) Give public notice;

(c) Complete the public comment period, including any public
hearing;

(d) Issue a final permit; and[
——f(e)—Complete—anyformal-proceedings—under—the UPDES
regulations:]

6.2 REVIEW PROCEDURES FOR PERMIT
MODIFICATION, REVOCATION AND REISSUANCE, OR
TERMINATION OF PERMITS

(1) Permits may only be modified, revoked and reissued, or
terminated for the reasons specified in R317-8-5.6. Permits may be
modified, revoked and reissued, or terminated either at the request of
any interested person (including the permittee) or upon the
Executive Secretary's initiative. All requests shall be in writing and
shall contain facts or reasons supporting the request.

(2) If the Executive Secretary decides the request is not
justified, he or she shall send the requester a brief written response
giving a reason for the decision. Denials of requests for
modification, revocation and reissuance, or termination are not
subject to public notice, comment, or [hearirgs]adjudicatory
proceeding.

(3) Ifthe Executive Secretary tentatively decides to modify or
revoke and reissue a permit under R317-8-5.6, he or she shall
prepare a draft permit under R317-8-6.3 incorporating the proposed
changes. The Executive Secretary may request additional
information and, in the case of a modified permit, may require the
submission of an updated application. In the case of revoked and
reissued permits, the Executive Secretary shall require the
submission of a new application.

(a) In a permit modification under .2, only those conditions to
be modified will be reopened when a new draft permit is prepared.
All other aspects of the existing permit shall remain in effect for the
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duration of the unmodified permit. When a permit is revoked and
reissued under .2, the entire permit is reopened just as if the permit
had expired and was being reissued. During any revocation and
reissuance proceeding, the permittee shall comply with all
conditions of the existing permit until a new final permit is reissued.

(b) "Minor modifications" as defined in R317-8-5.6(3) are not
subject to the requirements of .2.

(4) Ifthe Executive Secretary tentatively decides to terminate a
permit under R317-8-5.7, he or she shall issue a notice of intent to
terminate. A notice of intent to terminate is a type of draft permit
which follows the same procedures as any draft permit prepared
under R317-8-6.3.

6.3 DRAFT PERMITS

(1) Once an application is complete, the Executive Secretary
shall tentatively decide whether to prepare a draft permit or to deny
the application.

(2) If the Executive Secretary tentatively decides to deny the
permit application, then he or she shall issue a notice of intent to
deny. A notice of intent to deny the permit application is a type of
draft permit which follows the same procedure as any draft permit
prepared under this section. If the Executive Secretary's final
decision (under R317-8-6.11) is that the tentative decision to deny
the permit application was incorrect, he or she shall withdraw the
notice of intent to deny and proceed to prepare a draft permit under
R317-8-6.3(4).

(3) If the Executive Secretary tentatively decides to issue a
UPDES general permit, he or she shall prepare a draft general permit
in accordance with R317-8-6.3(4).

(4) Ifthe Executive Secretary decides to prepare a draft permit
he or she shall prepare a draft permit that contains the following
information:

(a) All conditions under R317-8-4.1;

(b) All compliance schedules under R317-8-5.2;

(c) All monitoring requirements under R317-8-5.3;

(d) Effluent limitations, standards, prohibitions, standards for
sewage sludge use or disposal, and conditions under R317-8-3, 8-4,
8-5, 8-6, and 8-7 and all variances that are to be included.

(5) All draft permits prepared under this section shall be
accompanied by a statement of basis or fact sheet and shall be based
on the administrative record, publicly noticed, and made available
for public comment. The Executive Secretary will give notice of
opportunity for a public hearing, issue a final decision and respond
to comments. A request for an adjudicatory proceeding[hearing]
may be made pursuant to R317-9[the Utah-Water Quality Aetas
amended;] following the issuance of a final decision.

(6) Statement of Basis. A statement of basis shall be prepared
for every draft permit for which a fact sheet is not prepared. The
statement of basis shall briefly describe the derivation of the
conditions of the draft permit and the reasons for them or, in the case
of notices of intent to deny or terminate, reasons supporting the
tentative decision. The statement of basis shall be sent to the
applicant and, on request, to any other person.

6.4 FACT SHEETS

(1) A fact sheet shall be prepared for every draft permit for a
major UPDES facility or activity, for every UPDES general permit,
for every UPDES draft permit that incorporates a variance or
requires an explanation under R317-8-6.4(4), for every Class I
Sludge Management Facility, for every draft permit that includes a
sewage sludge land application plan and for every draft permit
which the Executive Secretary finds is the subject of widespread
public interest or raises major issues. The fact sheet shall briefly set

forth the principal facts and the significant factual, legal,
methodological and policy questions considered in preparing the
draft permit. The Executive Secretary shall send this fact sheet to
the applicant and, on request, to any other persons.

(2) The fact sheet shall include, when applicable:

(a) A brief description of the type of facility or activity which
is the subject of the draft permit;

(b) The type and quantity of wastes, fluids or pollutants which
are proposed to be or are being treated, stored, disposed of, injected,
emitted, or discharged;

(c) A briefsummary of the basis for the draft permit conditions
including references to applicable statutory or regulatory provisions;

(d) Reasons why any requested variances or alternatives to
required standards do or do not appear justified;

(e) A description of the procedures for reaching a final
decision on the draft permit including:

1. The beginning and ending dates of the comment period and
the address where comments will be received,

2. Procedures for requesting a public hearing and the nature of
that hearing; and

3. Any other procedures by which the public may participate in
the final decision.

(f) Name and telephone number of a person to contact for
additional information.

(3) Any calculations or other necessary explanation of the
derivation of specific effluent limitations and conditions, or
standards for sewage sludge use and disposal, including a citation to
the applicable effluent limitation guideline or performance standard
provisions, and reasons why they are applicable or an explanation of
how the alternate effluent limitations were developed,

(4)(a) When the draft permit contains any of the following
conditions, an explanation of the reasons why such conditions are
applicable:

1. Limitations to control toxic pollutants under R317-8-4.2(5);

2. Limitations on internal waste streams under R317-8-4.3(8);

3. Limitations on indicator pollutant;

4. Limitations set on a case-by-case basis under R317-8-
7.1(3)(b) or ().

(b) For every permit to be issued to a treatment works owned
by a person other than the State or a municipality, an explanation of
the Executive Secretary's decision on regulation of users under
R317-8-4.2(12).

(5) When appropriate, a sketch or detailed description of the
location of the discharge or regulated activity described in the
application.

(6) For permits that include a sewage sludge land application
plan, a brief description of how each of the required elements of the
land application plan are addressed in the permit.

(7) Any calculations or other necessary explanation of the
derivation of specific effluent limitations and conditions or standards
for sewage sludge use or disposal, including a citation to the
applicable effluent limitation guideline, performance standard, or
standard for sewage sludge use or disposal and reasons why they are
applicable or an explanation of how the alternate effluent limitations
were developed.

6.5 PUBLIC NOTICE OF PERMIT ACTIONS AND PUBLIC
COMMENT PERIOD

(1) Scope.

(a) The Executive Secretary will give public notice that the
following actions have occurred:
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1. A permit application has been tentatively denied under
R317-8-6.3(2); or

2. A draft permit has been prepared under R317-8-6.3(4);

3. A public hearing has been scheduled under R317-8-6.7; and

4. A UPDES new source determination has been made in
accordance with the definition in R317-8-1.

(b) No public notice is required when a request for permit
modification, revocation and reissuance, or termination is denied
under .2. Written notice of the denial will be given to the requester
and to the permittee.

(c) Public notices may describe more than one permit or permit
action.

(2) Timing.

(a) Public notice of the preparation of a draft permit, including
anotice of intent to deny a permit application, required under R317-
8-6.5(1) will allow at least thirty (30) days for public comment.

(b) Public notice of a public hearing shall be given at least
thirty (30) days before the hearing. (Public notice of the hearing
may be given at the same time as public notice of the draft permit
and the two notices may be combined.)

(3) Methods. Public notice of activities described in R317-8-
6.5(1)(a) will be given by the following methods:

(a) By mailing a copy of a notice to the following persons
(Any person otherwise entitled to receive notice under this
paragraph may waive their rights to receive notice for any classes
and categories of permits.):

1. The applicant, except for UPDES general permittees, and
Region VIII, EPA.

2. Federal and state agencies with jurisdiction over fish,
shellfish, and wildlife resources, the Advisory Council on Historic
Preservation, Utah Historic Society and other appropriate
government authorities, including any affected states;

3. The U.S. Army Corps of Engineers and the U.S. Fish and
Wildlife Service.

4. Any user identified in the permit application of a privately
owned treatment works; and

5. Persons on a mailing list developed by:

a. Including those who request in writing to be on the list;

b. Soliciting persons for area lists from participants in past
permit proceedings in that area; and

c. Notifying the public of the opportunity to be put on the
mailing list through periodic publication in the public press and in
such publications as newsletters, environmental bulletins, or state
law journals. The Executive Secretary may update the mailing list
from time to time by requesting written indication of continued
interest from those listed. The name of any person who fails to
respond to such a request may be deleted from the list.

6. Any unit of local government having jurisdiction over the
area where the facility is proposed to be located and each State
agency having any authority under State law with respect to
construction or operation of such facility.

7. Any other agency which the Executive Secretary knows has
issued or is required to issue a RCRA, UIC, PSD (or other permit
under the Federal Clean Air Act, NPDES, 404, or sludge
management permit).

(b) For major permits, UPDES general permits, and permits
that include sewage sludge and application plans, the Executive
Secretary will publish a notice in a daily or weekly newspaper
within the area affected by the facility or activity;

(c) In a manner constituting legal notice to the public under
Utah law; and

(d) Any other method reasonably determined to give actual
notice of the action in question to the persons potentially affected by
it, including press releases or any other forum or medium to elicit
public participation.

(4) Contents.

(a) All public notices issued under this part shall contain the
following minimum information:

1. Name and address of the office processing the permit action
for which notice is being given;

2. Name and address of the permittee or permit applicant and,
if different, of the facility or activity regulated by the permit, except
in the case of UPDES draft general permits under R317-8-2.5;

3. A brief description of the business conducted at the facility
or activity described in the permit application or the draft permit, for
UPDES general permits when there is no application;

4. Name, address and telephone number of a person from
whom interested persons may obtain further information, including
copies of the draft permit or draft general permit as the case may be,
statement of basis or fact sheet, and the application; and

5. A brief description of the comment procedures and the time
and place of any public hearing that will be held, including a
statement of procedures to request a public hearing, unless a hearing
has already been scheduled, and other procedures by which the
public may participate in the final permit decision;

6. For UPDES permits only (including those for sludge-only
facilities), a general description of the location of each existing or
proposed discharge point and the name of the receiving water and
the sludge use and disposal practice(s) and the location of each
sludge treatment works treating domestic sewage and use or disposal
sites known at the time of permit application. For draft general
permits, this requirement will be satisfied by a map or description of
the permit area;

7. Any additional information considered necessary or
appropriate.

(b) Public notices for public hearings. In addition to the
general public notice described in .5(4) the public notice for a permit
hearing under R317-8-6.7 will contain the following information:

1. Reference to the date of previous public notices relating to
the permit;

2. Date, time, and place of the hearing;

3. A brief description of the nature and purpose of the hearing,
including the applicable rules and procedures.

(c) Requests under R317-8-2.3(4). In addition to the
information required under R317-8-6.5(4)(a) public notice of a
UPDES draft permit for a discharge when a R317-8-2.3(4) request
has been filed will include:

1. A statement that the thermal component of the discharge is
subject to effluent limitations under R317-8-4.2(1) and a brief
description, including a quantitative statement of the thermal
effluent limitations; and

2. A statement that a R317-8-2.3(4) request has been filed and
that alternative less stringent effluent limitations may be imposed on
the thermal component of the discharge and a brief description,
including a quantitative statement, of the alternative effluent
limitations, if any, included in the request.

3. If the applicant has filed an early screening request under
R317-8-7.4(4) for a variance, a statement that the applicant has
submitted such a plan.

(5) In addition to the general public notice described in .5(4)
all persons identified in .5(3)(a)1-4 will be mailed a copy of the fact
sheet, the permit application and the draft permit.
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6.6 PUBLIC COMMENTS AND REQUESTS FOR PUBLIC
HEARINGS

During the public comment period provided under R317-8-6.5,
any interested person may submit written comments on the draft
permit and may request a public hearing, if no hearing has already
been scheduled. A request for a public hearing shall be in writing
and shall state the nature of the issues proposed to be raised in the
hearing. All comments will be considered in making the final
decision and shall be answered as provided in R317-8-6.12.

6.7 PUBLIC HEARINGS

(1) The Executive Secretary shall hold a public hearing when
he or she finds on the basis of request(s), a significant degree of
public interest in draft permits. The Executive Secretary also may
hold a public hearing at his or her discretion whenever a hearing
might clarify one or more issues involved in the permit decision.

(2) Public notice of the hearing will be given as specified in
R317-8-6.5.

(3) Any person may submit oral or written statements and data
concerning the draft permit. Reasonable limits may be set upon the
time allowed for oral statements, and the submission of statements in
writing may be required. The public comment period under R317-8-
6.5 will automatically be extended to the close of any public hearing
under this section. The hearing officer may also extend the
comment period by so stating at the hearing.

(4) A tape recording or written transcript of the hearing shall
be made available to the public.

6.8 OBLIGATION TO RAISE ISSUES AND PROVIDE
INFORMATION DURING THE PUBLIC COMMENT PERIOD
All persons, including applicants, who believe any condition of a
draft permit is inappropriate or that the Executive Secretary's
tentative decision to deny an application, terminate a permit, or
prepare a draft permit is inappropriate, must raise all reasonably
ascertainable issues and submit all reasonably available arguments
and factual grounds supporting their position, including all
supporting material, by the close of the public comment period
including any public hearing under R317-8-6.5. All supporting
materials shall be included in full and may not be incorporated by
reference, unless they are already part of the administrative records
in the same proceeding or consist of state or federal statutes and
regulations, EPA or the Executive Secretary's documents of general
applicability, or other generally available reference materials.
Persons making comment shall make supporting material not
already included in the administrative record available to the
Executive Secretary. Additional time shall be granted under R317-
8-6.5 to the extent that a person desiring to comment who requests
additional time demonstrates need for such time. Nothing in this
section shall be construed to prevent any person aggrieved by a final
permit decision from filing a request for agency action[ahearing]
under R317-9[8-643].

6.9 CONDITIONS REQUESTED BY THE CORPS OF
ENGINEERS AND OTHER GOVERNMENT AGENCIES

(1) If, during the comment period for a UPDES draft permit,
the District Engineer of the Corps of Engineers advises the
Executive Secretary in writing that anchorage and navigation of the
waters of the State would be substantially impaired by the granting
of a permit, the permit shall be denied and the applicant so notified.
If the District Engineer advises the Executive Secretary that
imposing specified conditions upon the permit is necessary to avoid
any substantial impairment of anchorage or navigation, then the
Executive Secretary shall include the specified conditions in the
permit. Review or appeal of denial of a permit or of conditions

specified by the District Engineer shall be made through the
applicable procedures of the Corps of Engineers and may not be
made through the procedures provided in this regulation. If the
conditions are stayed by a court of competent jurisdiction or by
applicable procedures or the Corps of Engineers, those conditions
shall be considered stayed in the UPDES permit for the duration of
that stay.

(2) If, during the comment period, the U.S. Fish and Wildlife
Service or any other state or federal agency with jurisdiction over
fish, wildlife, or public health advises the Executive Secretary in
writing that the imposition of specified conditions upon the permit is
necessary to avoid substantial impairment of fish, shellfish, or
wildlife resources, the Executive Secretary may include the specified
conditions in the permit to the extent they are determined necessary
to carry out the provisions of the Utah Water Quality Act, as
amended, and of CWA.

(3) In appropriate cases the Executive Secretary may consult
with one or more of the agencies referred to in this section before
issuing a draft permit and may reflect their views in the statement of
basis or fact sheet, or the draft permit.

6.10 REOPENING OF THE PUBLIC COMMENT PERIOD

(1) The Executive Secretary may order the public comment
period reopened if the procedures of this section could expedite the
decision making process. When the public comment period is
reopened under this paragraph, all persons, including applicants,
who believe any condition of a draft permit is inappropriate or that
the Executive Secretary's tentative decision to deny an application,
terminate a permit, or prepare a draft permit is inappropriate, must
submit all reasonably available factual grounds supporting their
position, including all supporting material, by a date not less than
sixty days after public notice under paragraph (2) of this section, set
by the Executive Secretary. Thereafter, any person may file a
written response to the material filed by any other person, by a date
not less than twenty days after the date set for filing of the material,
set by the Executive Secretary.

(2) Public notice of any comment period under this paragraph
shall identify the issues to which the requirements of this section
shall apply.

(3) On his own motion or on the request of any person, the
Executive Secretary may direct that the requirements of paragraph
(1) of this section shall apply during the initial comment period
where it reasonably appears that issuance of the permit will be
contested and that applying the requirements of paragraph (1) of this
section will substantially expedite the decision making process. The
notice of the draft permit shall state whenever this has been done.

(4) A comment period of longer than 60 days will often be
necessary in complicated proceedings to give persons desiring to
comment a reasonable opportunity to comply with the requirements
of this section. Persons desiring to comment may request longer
comment periods and they shall be granted under R317-8-6.5 to the
extent they appear necessary.

(5) If any data information or arguments submitted during the
public comment period, including information or arguments required
under R317-8-6.8, appear to raise substantial new questions
concerning a permit, the Executive Secretary may take one or more
of the following actions:

(a) Prepare a new draft permit, appropriately modified, under
R317-8-6.3;

(b) Prepare a revised statement of basis under R317-8-6.3(6) a
fact sheet or revised fact sheet under R317-8-6.4 and reopen the
comment period under R317-8-6.10; or
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(c) Reopen or extend the comment period under R317-8-6.5 to
give interested persons an opportunity to comment on the
information or arguments submitted.

(6) Comments filed during the reopened comment period shall
be limited to the substantial new questions that caused its reopening.
The public notice under R317-8-6.5 shall define the scope of the
reopening.

(7) For UPDES permits, the Executive Secretary may also, in
the circumstances described above, elect to hold further proceedings.
This decision may be combined with any of the actions enumerated
in paragraph (5) of this section.

(8) Public notice of any of the above actions shall be issued
under R317-8-6.5.

6.11 ISSUANCE AND EFFECTIVE DATE OF PERMIT

[(5-]After the close of the public comment period under R317-
8-6.5, the Executive Secretary will issue a final permit decision.
The Executive Secretary will notify the applicant and each person
who has submitted written comments or requested notice of that
decision. The notice shall include reference to the procedures for
[appeating]contesting the decision. For the purpose of this section, a
final permit decision shall mean a final decision to issue, deny,
modify, revoke and reissue, or terminate a permit.[

—— 2 Atinal-permitdeeisionshal-become-effective 30-daysatfter

d

6.12 RESPONSE TO COMMENTS

(1) At the time that any final permit decision is issued under
R317-8-6.11, the Executive Secretary shall issue a response to
comments. This response shall:

(a) Specify which provisions, if any, of the draft permit have
been changed in the final permit decision and the reasons for the
change; and

(b) Briefly describe and respond to all significant comments on
the draft permit raised during the public comment period or during
any hearing. The response will fully consider all comments
resulting from any hearing conducted under this regulation.

(c) The response to the comments shall be available to the
public.[—Anyrequest-for-ahearingon-the response-shall-befiled

5 | Fed-inthe Utah W, Yuali ,

R317-8-7. Criteria and Standards.
7.1 CRITERIA AND STANDARDS FOR TECHNOLOGY -

BASED TREATMENT REQUIREMENTS

(1) Purpose and scope. This section establishes criteria and
standards for the imposition of technology-based treatment
requirements and represents the minimum level of control that must
be imposed in a UPDES permit. Permits will contain the following
technology-based treatment requirements in accordance with the
deadlines indicated herein:

(a) For POTW's effluent limitations based upon:

1. Utah secondary treatment from date of permit issuance; and

2. The best practicable waste treatment technology from date
of permit issuance.

(b) For dischargers other than POTWs, except as otherwise
provided, effluent limitations requiring:

1. The best practicable control technology currently available
(BPT) --

a. For effluent limitations promulgated after January 1, 1982
and requiring a level of control substantially greater or based on
fundamentally different control technology than under permits for an
industrial category issued before such date, compliance as
expeditiously as practicable but in no case later than three years after
the date such limitations are promulgated and in no case later than
March 31, 1989;

b. For effluent limitations established on a case-by-case basis
based on Best Professional Judgment (BPJ) in a permit issued after
February 4, 1987, compliance as expeditiously as practicable but in
no case later than three years after the date such limitations are
established and in no case later than May 31, 1989;

c. Forall other BPT effluent limitations compliance is required
from the date of permit issuance.

2. For conventional pollutants the best conventional pollutant
control technology (BCT) --

a. For effluent limitations promulgated under section 304(b) of
the CWA, as expeditiously as practicable but in no case later than
three years after the date such limitations are promulgated, and in no
case later than March 31, 1989;

b. For effluent limitations established on a case-by-case (BPJ)
basis in a permit issued after February 4, 1987 compliance as
expeditiously as practicable but in no case later than three years after
the date such limitations are established and in no case later than
March 31, 1989;

c. Forall other BCT effluent limitations compliance is required
from the date of permit issuance.

3. For all toxic pollutants referred to in Committee Print No.
95-30, House Committee on Public Works and Transportation, the
best available technology economically achievable (BAT) --

a. For effluent limitations established under section 304(b) of
the CWA, as expeditiously as practicable but in no case later than
three years after the date such limitations are promulgated and in no
case later than March 31, 1989;

b. For permits issued on a case-by-case (BPJ) basis after
February 4, 1987 establishing BAT effluent limitations, compliance
is required as expeditiously as practicable but in no case later than
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three years after the date such limitations are promulgated under
Section 304(b)ofthe CWA and in no case later than March 31, 1989.

c. For all other BAT effluent limitations, compliance is
required from the date of permit issuance.

4. For all toxic pollutants other than those listed on Committee
Print No. 95-30, effluent limitations based on BAT --

a. For effluent limitations promulgated under Section 304(b) of
the CWA, compliance is required as expeditiously as practicable, but
in no case later than three years after the date such limitations are
promulgated, and in no case later than March 31, 1989.

b. For permits issued on a case-by-case (BPJ) basis under
section 402(a)(1)(B) of the CWA after February 4, 1987 establishing
BAT effluent limitations, compliance is required as expeditiously as
practicable but in no case later than 3 years after the date such
limitations are established and in no case later than March 31, 1989.

c. For all other BAT effluent limitations, compliance is
required from the date of permit issuance.

5. For all pollutants which are neither toxic nor conventional
pollutants, effluent limitations based on BAT --

a. For effluent limitations promulgated under section 304(b),
compliance is required as expeditiously as practicable but in no case
later than 3 years after the date such limitations are established and
in no case later than March 31, 1989.

b. For permits issued on a case-by-case (BPJ) basis under
section 402(a)(1)(B) of the CWA after February 4, 1987 establishing
BAT effluent limitations compliance is required as expeditiously as
practicable but in no case later than March 31, 1989.

c. For all other BAT effluent limitations, compliance is
required from the date of permit issuance.

(2) Variances and Extensions.

(a) The following variance from technology-based treatment
requirements may be applied for under R317-8-2 for dischargers
other than POTWs:

1. Economic variance from BAT, as indicated in R317-8-
2.3(2);

2. Section 301(g) water quality related variance from BAT;

3. Thermal variance from BPT, BCT and BAT, under R317-8-
7.4. may be authorized.

(b) Anextension of the BPT deadline may be applied for under
R317-8-2.3(3) for dischargers other than POTW's, for use of
innovative technology. Compliance extensions may not extend
beyond July 1, 1987.

(3) Methods of imposing technology-based treatment
requirements in permits. Technology-based treatment requirements
may be imposed through one of the following three methods:

(a) Application of EPA-promulgated effluent limitations to
dischargers by category or subcategory. These effluent limitations
are not applicable to the extent that they have been withdrawn by
EPA or remanded. In the case of a court remand, determinations
underlying effluent limitations shall be binding in permit issuance
proceedings where those determinations are not required to be
reexamined by a court remanding the regulations. In addition,
dischargers may seek fundamentally different factors variance from
these effluent limitations under R317-8-2.3(1) and R317-8-7.3;

(b) On a case-by-case basis to the extent that EPA-
promulgated effluent limitations are inapplicable. The permit writer
shall apply the appropriate factors and shall consider:

1. The appropriate technology for the category or class of point
sources of which the applicant is a member, based upon all available
information.

2. Any unique factors relating to the applicant.

(c) Through a combination of the methods in paragraphs (a)
and (b) of this section. Where EPA promulgated effluent limitations
guidelines only apply to certain aspects of the discharger's operation,
or to certain pollutant, other aspects or activities are subject to
regulation on case-by-case basis in order to carry out the provisions
of the CWA;

(d) Limitations developed under paragraph (c)2 of this section
may be expressed, where appropriate, in terms of toxicity provided it
is shown that the limits reflect the appropriate requirements of the
act;

(e) In setting case-by-case limitations pursuant to R317-8-
7.1(3), the permit writer must consider the following factors:

1. For BPT requirements:

a. The total cost of application of technology in relation to the
effluent reduction benefits to be achieved from such application;

b. The age of equipment and facilities involved;

c. The process employed;

d. The engineering aspects of the application of various types
of control techniques;

e. Process changes; and

f. Non-water quality environmental impact (including energy
requirements).

2. For BCT requirements:

a. The reasonableness of the relationship between the costs of
attaining a reduction in effluent and the effluent reduction benefits
derived;

b. The comparison of the cost and level of reduction of such
pollutants from the discharge from publicly owned treatment works
to the cost and level of reduction of such pollutants from a class or
category of industrial sources;

c. The age of equipment and facilities involved;

d. The process employed;

e. The engineering aspects of the application of various types
of control techniques;

f. Process changes; and

g. Non-water quality environmental impact (including energy
requirements).

3. For BAT requirement:

a. The age of equipment and facilities involved,;

b. The process employed;

c. The engineering aspects of the application of various types
of control techniques;

d. The cost of achieving such effluent reduction; and

e. Non-water quality environmental impact (including energy
requirements).

(f) Technology-based treatment requirements are applied prior
to or at the point of discharge.

(4) Technology-based treatment requirements cannot be
satisfied through the use of "non-treatment" techniques such as flow
augmentation and in-stream mechanical aerators. However, these
techniques may be considered as a method of achieving water
quality standards on a case-by-case basis when:

(a) The technology based treatment requirements applicable to
the discharge are not sufficient to achieve the standards;

(b) The discharger agrees to waive any opportunity to request a
variance under R317-8-2.3;

(c) The discharger demonstrates that such a technique is the
preferred environmental and economic method to achieve the
standards after consideration of alternatives such as advanced waste
treatment, recycle and reuse, land disposal, changes in operating
methods, and other available methods.
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(5) Technology-based effluent limitations will be established
for solids, sludges, filter backwash, and other pollutants removed in
the course of treatment or control of wastewaters in the same manner
as for other pollutants.

(6)(a) The Executive Secretary may set a permit limit for a
conventional pollutant at a level more stringent than the best
conventional pollution control technology (BCT), or limit for a
nonconventional pollutant which shall not be subject to modification
where:

1. Effluent limitations guidelines specify the pollutant as an
indicator for a toxic pollutant; or

2.a. The limitation reflects BAT-level control of discharges of
one or more toxic pollutants which are present in the waste stream,
and a specific BAT limitation upon the toxic pollutant(s) is not
feasible for economic or technical reasons;

b. The permit identifies which toxic pollutants are intended to
be controlled by use of the limitation; and

c. The fact sheet required by R317-8-6.4 sets forth the basis for
the limitation, including a finding that compliance with the
limitations will result in BAT-level control of the toxic pollutant
discharges identified in (6)(1)(b)(ii) of this section, and a finding that
it would be economically or technically infeasible to directly limit
the toxic pollutant(s).

(b) The Executive Secretary may set a permit limit for a
conventional pollutant at a level more stringent than BCT when:

1. Effluent limitations guidelines specify the pollutant as an
indicator for a hazardous substances; or

2.a The limitation reflects BAT-level, co-control of discharges,
or an appropriate level of one or more hazardous substance(s) which
are present in the waste stream, and a specific BAT or other
appropriate limitation upon the hazardous substance which are
present in the waste stream, and a specific BAT, or other appropriate
limitation upon the hazardous substance is not feasible for economic
or technical reasons;

b. The permit identifies which hazardous substances are
intended to be controlled by use of the limitation; and

c. The fact sheet required by R317-8-6.4 sets forth the basis for
the limitation, including a finding that compliance with the
limitations will result in BAT-level, or other appropriate level,
control of the hazardous substances discharges identified in
(6)()(b)(i1)) of this section, and a finding that it would be
economically or technically infeasible to directly limit the hazardous
substance(s).

d. Hazardous substances which are also toxic pollutants are
subject to R317-8-7.1(6).

(3) The Executive Secretary may not set more stringent limits
under the preceding paragraphs if the method of treatment required
to comply with the limit differs from that which would be required if
the toxic pollutant(s) or hazardous substances) controlled by the
limit were limited directly.

(d) Toxic pollutants identified under R317-8-7.1(6) remain
subject to R317-8-4.1(15) which requires notification of increased
discharges of toxic pollutants above levels reported in the
application form.

7.2 CRITERIA FOR ISSUANCE OF PERMITS TO
AQUACULTURE PROJECTS

(1) Purpose and scope.

(a) This section establishes guidelines for approval of any
discharge of pollutants associated with an aquaculture project.

(b) This section authorizes, on a selective basis, controlled
discharges which would otherwise be unlawful under the Utah

Water Quality Act in order to determine the feasibility of using
pollutants to grow aquatic organisms which can be harvested and
used beneficially.

(c) Permits issued for discharges into aquaculture projects
under this section are UPDES permits and are subject to all
applicable requirements. Any permit will include such conditions,
including monitoring and reporting requirements, as are necessary to
comply with the UPDES regulations. Technology-based effluent
limitations need not be applied to discharges into the approved
project except with respect to toxic pollutants.

(2) Criteria.

(a) No UPDES permit will be issued to an aquaculture project
unless:

1. The Executive Secretary determines that the aquaculture
project:

a. Is intended by the project operator to produce a crop which
has significant direct or indirect commercial value, or is intended to
be operated for research into possible production of such a crop; and

b. Does not occupy a designated project area which is larger
than can be economically operated for the crop under cultivation or
than is necessary for research purposes.

2. The applicant has demonstrated, to the satisfaction of the
Executive Secretary, that the use of the pollutant to be discharged to
the aquaculture project shall result in an increased harvest of
organisms under culture over what would naturally occur in the area;

3. The applicant has demonstrated, to the satisfaction of the
Executive Secretary, that if the species to be cultivated in the
aquacultural project is not indigenous to the immediate geographical
area, there shall be minimal adverse effects on the flora and fauna
indigenous to the area, and the total commercial value of the
introduced species is at least equal to that of the displaced or
affected indigenous flora and fauna;

4. The Executive Secretary determines that the crop will not
have significant potential for human health hazards resulting from its
consumption;

5. The Executive Secretary determines that migration of
pollutants from the designated project area to waters of the State
outside of the aquaculture project will not cause or contribute to a
violation of the water quality or applicable standards and limitations
applicable to the supplier of the pollutant that would govern if the
aquaculture project were itself a point source. The approval of an
aquaculture project shall not result in the enlargement of a pre-
existing mixing zone area beyond what had been designated by the
State for the original discharge.

(b) No permit will be issued for any aquaculture project in
conflict with a water quality management plan or an amendment to a
208 plan approved by EPA.

(c) Designated project areas shall not include a portion of a
body of water large enough to expose a substantial portion of the
indigenous biota to the conditions within the designated project area.

(d) Any pollutants not required by or beneficial to the
aquaculture crop shall not exceed applicable standards and
limitations when entering the designated project area.

7.3 CRITERIA AND STANDARDS FOR DETERMINING
FUNDAMENTALLY DIFFERENT FACTORS

(1) Purpose and scope.

(a) This section establishes the criteria and standards to be used
in determining whether effluent limitations required by effluent
limitations guidelines hereinafter referred to as "national limits",
should be imposed on a discharger because factors relating to the
discharger's facilities, equipment, processes or other factors related
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to the discharger are fundamentally different from the factors
considered by EPA in development of the national limits. This
section applies to all national limits promulgated except for best
practicable treatment (BPT) standards for stream electric plants.

(b) In establishing national limits, EPA takes into account all
the information it can collect, develop and solicit regarding the
factors listed in sections 304(g) of the Clean Water Act. In some
cases, however, data which could affect these national limits as they
apply to a particular discharge may not be available or may not be
considered during their development. As a result, it may be
necessary on a case-by-case basis to adjust the national limits, and
make them either more or less stringent as they apply to certain
dischargers within an industrial category or subcategory. This will
only be done if data specific to that discharger indicates it presents
factors fundamentally different from those considered in developing
the limit at issue. Any interested person believing that factors
relating to a discharger's facilities, equipment, processes or other
facilities related to the discharger are fundamentally different from
the factors considered during development of the national limits may
request a fundamentally different factors variance under R317-8-
2.3(1). In addition, such a variance may be proposed by the
Executive Secretary in the draft permit.

(2) Criteria.

(a) A request for the establishment of effluent limitations under
this section shall be approved only if:

1. There is an applicable national limit which is applied in the
permit and specifically controls the pollutant for which alternative
effluent limitations or standards have been requested; and

2. Factors relating to the discharge controlled by the permit are
fundamentally different from those considered by EPA in
establishing the national limit; and

3. The request for alternative effluent limitations or standards
is made in accordance with the procedural requirements of R317-8-
6.

(b) A request for the establishment of effluent limitations less
stringent than those required by national limits guidelines will be
approved only if:

1. The alternative effluent limitation requested is not less
stringent than justified by the fundamental difference; and

2. The alternative effluent limitation or standard will ensure
compliance with the UPDES regulations and the Utah Water Quality
Act.

3. Compliance with the national limits, either by using the
technologies upon which the national limits are based or by other
control alternative, would result in:

a. A removal cost wholly out of proportion to the removal cost
considered during development of the national limits; or

b. A non-water quality environmental impact, including energy
requirements, fundamentally more adverse than the impact
considered during development of the national limits.

(c) A request for alternative limits more stringent than required
by national limits shall be approved only if:

1. The alternative effluent limitation or standard requested is
no more stringent than justified by the fundamental difference; and

2. Compliance with the alternative effluent limitation or
standard would not result in:

a. A removal cost wholly out of proportion to the removal cost
considered during development of the national limits; or

b. A non-water quality environmental impact, including energy
requirements, fundamentally more adverse than the impact
considered during development of the national limits.

(d) Factors which may be considered fundamentally different
are:

1. The nature or quality of pollutants contained in the raw
wasteload of the applicant's process wastewater;

2. The volume of the discharger's process wastewater and
effluent discharged,;

3. Non-water quality environmental impact of control and
treatment of the discharger's raw waste load;

4. Energy requirements of the application of control and
treatment technology;

5. Age, size, land availability, and configuration as they relate
to the discharger's equipment or facilities; processes employed;
process changes; and engineering aspects of the application of
control technology;

6. Cost of compliance with required control technology.

(c) A variance request or portion of such a request under this
section will not be granted on any of the following grounds:

1. The infeasibility of installing the required waste treatment
equipment within the time allowed in R317-8-7.1.

2. The assertion that the national limits cannot be achieved
with the appropriate waste treatment facilities installed, if such
assertion is not based on factor(s) listed in paragraph (d) of this
section;

3. The discharger's ability to pay for the required waste-
treatment; or

4. The impact of a discharge on local receiving water quality.

(3) Method of application.

(a) A written request for a variance under this regulation shall
be submitted in duplicate to the Executive Secretary in accordance
with R317-8-6.

(b) The burden is on the person requesting the variance to
explain that:

1. Factor(s) listed in subsection (2) of this section regarding the
discharger's facility are fundamentally different from the factors
EPA considered in establishing the national limits. The person
making the request shall refer to all relevant material and
information, such as the published guideline regulations
development document, all associated technical and economic data
collected for use in developing each national limit, all records of
legal proceedings, and all written and printed documentation
including records of communication relevant to the regulations.

2. The alternative limitations requested are justified by the
fundamental difference alleged in subparagraph I of this subsection;
and

3. The appropriate requirements of subsection 2 of this section
have been met.

7.4 CRITERIA FOR DETERMINING ALTERNATIVE
EFFLUENT LIMITATIONS

(1) Purpose and scope. The factors, criteria and standards for
the establishment of alternative thermal effluent limitations will be
used in UPDES permits and will be referred to as R317-8-2.3(4)
variances.

(2) Definitions. For the purpose of this section:

(a) "Alternative effluent limitations" means all effluent
limitations or standards of performance for the control of the thermal
component of any discharge which are established under R317-8-
2.3(4).

(b) "Representative important species" means species which
are representative of a balanced, indigenous community of shellfish
and wildlife in the body of water into which a discharge of heat is
made.
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(c) The term "balanced, indigenous community" means a biotic
community typically characterized by diversity, the capacity to
sustain itself through cyclic seasonal changes, presence of necessary
food chain species and by a lack of domination by pollution tolerant
species. Such a community may include historically non-native
species introduced in connection with a program of wildlife
management and species whose presence or abundance results from
substantial, irreversible environmental modification. Normally,
however, such a community will not include species whose presence
or abundance is attributable to the introduction of pollutants that will
be eliminated by compliance by all sources with R317-8-4.1(1)(6)
and may not include species whose presence of abundance is
attributable to alternative effluent limitations imposed pursuant to
R317-8-2.3(4).

(3) Early screening of applications for R317-8-2.3(4) variance.

(a) Any initial application for the variance shall include the
following early screening information:

1. A description of the alternative effluent limitation requested;

2. A general description of the method by which the discharger
proposes to demonstrate that the otherwise applicable thermal
discharge effluent limitations are more stringent than necessary;

3. A general description of the type of data, studies,
experiments and other information which the discharger intends to
submit for the demonstration; and

4. Such data and information as may be available to assist the
Executive Secretary in selecting the appropriate representative
important species.

(b) After submitting the early screening information under
paragraph (a) of this subsection, the discharger shall consult with the
Executive Secretary at the earliest practicable time, but not later than
thirty (30) days after the application is filed, to discuss the
discharger's early screening information. Within sixty (60) days
after the application is filed, the discharger shall submit for the
Executive Secretary's approval a detailed plan of study which the
discharger will wundertake to support its R317-8-2.3(4)
demonstration. The discharger shall specify the nature and extent of
the following type of information to be included in the plan of study:
biological, hydrographical and meteorological data; physical
monitoring data; engineering or diffusion models; laboratory studies:
representative important species; and other relevant information. In
selecting representative important species, special consideration
shall be given to species mentioned in applicable water quality
standards. After the discharger submits its detailed plan of study,
the Executive Secretary will either approve the plan or specify any
necessary revisions to the plan. The discharger shall provide any
additional information or studies which the Executive Secretary
subsequently determines necessary to support the demonstration,
including such studies or inspections as may be necessary to select
representative important species. The discharger may provide any
additional information or studies which the discharger feels are
appropriate to support the administration.

(c) Any application for the renewal of R317-8-2.3(4) variance
shall include only such information described in R317-8-7.4(3)(a)
and (b) and R317-8-6 as the Executive Secretary requests within
sixty (60) days after receipt of the permit application.

(d) The Executive Secretary shall promptly notify the
Secretaries of the U.S. Departments of Commerce and Interior and
any affected state of the filing of the request and shall consider any
timely recommendations they submit.

(e) In making the demonstration the discharger shall consider
any information or guidance published by EPA to assist in making
such demonstrations.

(f) If an applicant desires a ruling on a R317-8-2.7 (4)
application before the ruling on any other necessary permit terms
and conditions, it shall so request upon filing its application under
paragraph (a) of this subsection. This request will be granted or
denied at the discretion of the Executive Secretary.

(4) Criteria and standards for the determination of alternative
effluent limitations.

(a) Thermal discharge effluent limitations or standards
established in permits may be less stringent than those required by
applicable standards and limitations if the discharger demonstrates
to the satisfaction of the Executive Secretary that such effluent
limitations are more stringent than necessary to assure the protection
and propagation of a balanced, indigenous community of shellfish,
fish and wildlife in and on the body of water into which the
discharge is made. This demonstration shall show that the
alternative effluent desired by the discharger, considering the
cumulative impact of its thermal discharge together with all other
significant impacts on the species affected, will assure the protection
and propagation of a balanced indigenous community of shellfish,
fish and wildlife in and on the body of water into which the
discharge is to be made.

(b) In determining whether or not the protection and
propagation of the affected species will be assured, the Executive
Secretary may consider any information contained or referenced in
any applicable thermal water quality criteria and information
published by the Administrator under CWA section 304(a) (33
U.S.C. Section 1314(a)) or any other information which may be
relevant.

(c) Existing dischargers may base their demonstration upon the
absence of prior appreciable harm in lieu of predictive studies. Any
such demonstrations shall show:

1. That no appreciable harm has resulted from the normal
component of the discharge, taking into account the interaction of
such thermal component with other pollutants and the additive effect
of other thermal sources to a balanced, indigenous community of
shellfish, fish and wildlife in and on the body of water into which
the discharge has been made; or

2. That despite the occurrence of such previous harm, the
desired alternative effluent limitations, or appropriate modifications
thereof, shall nevertheless assure the protection and propagation of a
balanced, indigenous community of shellfish, fish and wildlife in
and on the body of water into which the discharge is made.

(5) In determining whether or not appreciable harm has
occurred, the Executive Secretary will consider the length of time in
which the applicant has been discharging and the nature of the

discharge.
7.5 CRITERIA AND STANDARDS FOR BEST
MANAGEMENT PRACTICES

(1) Purpose and Scope.
Best management practices (BMPs) for ancillary industrial activities
shall be reflected in permits, including best management practices
promulgated in effluent limitations and established on a case-by-
case basis in permits.

(2) Definition.
"Manufacture" means to produce as an intermediate or final product,
or by-product.

(3) Applicability of best management practices.
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Dischargers who use, manufacture, store, handle or discharge
any pollutant listed as toxic or any pollutant listed as hazardous are
subject to the requirements of R317-8-7.5 for all activities which
may result in significant amounts of those pollutants reaching waters
of'the State. These activities are ancillary manufacturing operations
including: Materials storage areas; in-plant transfer, process and
material handling areas; loading and unloading operations; plant site
runoff; and sludge and waste disposal areas.

(4) Permit terms and conditions.

(a) Best management practices shall be expressly incorporated
into a permit where required by an applicable promulgated effluent
limitations guideline;

(b) Best management practices may be expressly incorporated
into a permit on a case-by-case basis where determined necessary.
In issuing a permit containing BMP requirements, the Executive
Secretary shall consider the following factors:

1. Toxicity of the pollutant(s);

2. Quantity of the pollutants(s) used, produced, or discharged;

3. History of UPDES permit violations;

4. History of significant leaks or spills of toxic or hazardous
pollutants;

5. Potential for adverse impact on public health (e.g.,
proximity to a public water supply) or the environment (e.g.,
proximity to a sport or commercial fishery); and

6. Any other factors determined to be relevant to the control of
toxic or hazardous pollutants.

(c) Best management practices may be established in permits
under R317-8-7.5(4)(b) alone or in combination with those required
under R317-8-7.5(4)(a).

(d) In addition to the requirements of R317-8-7.5(4)(a) and (b),
dischargers covered under R317-8-7.5(4) shall develop and
implement a best management practices program in accordance with
R317-8-7.5(5) which prevents, or minimizes the potential for, the
release of toxic or hazardous pollutants from ancillary activities to
waters of the State.

(5) Best management practices programs.

(a) BMP programs shall be developed in accordance with good
engineering practices and with the provisions of this subpart.

(b) The BMP program shall:

1. Be documented in narrative form, and shall include any
necessary plot plans, drawings or maps;

2. Establish specific objectives for the control of toxic and
hazardous pollutants.

a. Each facility component or system shall be examined for its
potential for causing a release of significant amounts of toxic or
hazardous pollutants to waters of the State due to equipment failure,
improper operation, natural phenomena such as rain or snowfall.

b. Where experience indicates a reasonable potential for
equipment failure (e.g., a tank overflow or leakage), natural
condition (e.g., precipitation), or other circumstances to result in
significant amounts of toxic or hazardous pollutants reaching surface
waters, the program should include a prediction of the direction, rate
of flow and total quantity of toxic or hazardous pollutants which
could be discharged from the facility as a result of each condition or
circumstance;

3. Establish specific best management practices to meet the
objectives identified under R317-8-7.5(5)(b)2, addressing each
component or system capable of causing a release of significant
amounts of toxic or hazardous pollutants to the waters of the State;

4. The BMP program: a. May reflect requirements for Spill
Prevention Control and Countermeasure (SPCC) plans under section
311 of the CWA and 40 CFR Part 151, and Storm Water Pollution
Prevention Plans (SWPP),and may incorporate any part of such
plans into the BMP program by reference;

b. Shall assure the proper management of solid and hazardous
waste in accordance with regulations promulgated under the Solid
Waste Disposal Act, as amended by the Resource Conservation and
Recovery Act of 1976 (RCRA). Management practices required
under RCRA regulations shall be expressly incorporated into the
BMP program; and

c. Shall address the following points for the ancillary activities
in R317-8-7.4A(3):

i. Statement of policy;

ii. Spill Control Committee;

iii. Material inventory;

iv. Material compatibility;

v. Employee training;

vi. Reporting and notification procedures;

vii. Visual inspections;

viii. Preventative maintenance;

ix. Housekeeping; and

x. Security.

5. The BMP program must be clearly described and submitted
as part of the permit application. An application which does not
contain a BMP program shall be considered incomplete. Upon
receipt of the application, the Executive Secretary shall approve or
modify the program in accordance with the requirements of this
subpart. The BMP program as approved or modified shall be
included in the draft permit. The BMP program shall be subject to
the applicable permit issuance requirements of R317-8, resulting in
the incorporation of the program (including any modifications of the
program resulting from the permit issuance procedures) into the final
permit.

6. Proposed modifications to the BMP program which affect
the discharger's permit obligations shall be submitted to the
Executive Secretary for approval. If the Executive Secretary
approves the proposed BMP program modification, the permit shall
be modified in accordance with R317-8-5.6, provided that the
Executive Secretary may waive the requirements for public notice
and opportunity for public hearing on such modification if he or she
determines that the modification is not significant. The BMP
program, or modification thereof, shall be fully implemented as soon
as possible but not later than one year after permit issuance,
modification, or revocation and reissuance unless the Executive
Secretary specifies a later date in the permit.

(c) The discharger shall maintain a description of the BMP
program at the facility and shall make the description available to
the Executive Secretary upon request.

(d) The owner or operator of a facility subject to this subpart
shall amend the BMP program in accordance with the provisions of
this subpart whenever there is a change in facility design,
construction, operation, or maintenance which materially affects the
facility's potential for discharge of significant amounts of hazardous
or toxic pollutants into the waters of the State.

(e) If the BMP program proves to be ineffective in achieving
the general objective of preventing the release of significant amounts
of toxic or hazardous pollutants to those waters and the specific
objectives and requirements under R317-8-7.5(5)(b), the permit
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and/or the BMP program shall be subject to modification to
incorporate revised BMP requirements.

7.6 TOXIC POLLUTANTS. References throughout the
UPDES regulations establish specific requirements for discharges of
toxic pollutants. Toxic pollutants are listed below:

(1) Acenaphthene

(2) Acrolein

(3) Acrylonitrile

(4) Aldrin/Dieldrin

(5) Antimony and compounds

(6) Arsenic and compounds

(7) Asbestos

(8) Benzene

(9) Benzidine

(10) Beryllium and compounds

(11) Cadmium and compounds

(12) Carbon tetrachloride

(13) Chlordane (technical mixture and metabolites)

(14) Chlorinated benzenes (other than dichlorobenzenes)

(15) Chlorinated ethanes (including 1,2-dichloroethan, 1,1,1-
trichloroethane, and hexachloroethane)

(16) Chloroalkyl ethers (chloromethyl, chloroethyl, and moxed
ethers)

(17) Chlorinated naphthalene

(18) Chlorinated phenols (other than those listed elsewhere;
includes trichlorophenols and chlorinated cresols)

(19) Chloroform

(20) 2-chlorophenol

(21) Chromium and compounds

(22) Copper and compounds

(23) Cyanides

(24) DDT and metabolites

(25) Dichlorobenzenes (1,2-, 1,3-, and 1,4-dichlorobenzenes)

(26) Dichlorobenzidine

(27) Dichloroethylenes (1,1- and 1,2-dichloroethylene)

(28) 2,4-dimethylphenol

(29) Dichloropropane and dichloropropene

(30) 2,4-dimethylphenol

(31) Dinitrotoluene

(32) Diphenylhydrazine

(33) Endosulfan and metabolities

(34) Ethylbenzene

(35) Enthylbenzene

(36) Fluoranthene

(37) Haloethers (other than those listed elsewhere; includes
chlorophenylphenyl ethers, bromophenylphenyl ether,
bis(dichloroisopropyl) ether, bis-(chloroethoxy) methane and
polychlorinated diphenyl ethers)

(38) Halomethanes (other than those listed elsewhere; includes
methylene chloride, methylchloride, methylbromide, bromoform,
dichlorobromomethane

(39) Heptachlor and metabolites

(40) Hexachlorobutadiene

(41) Hexachlorocyclohexane

(42) Hexachlorocyclopentadiene

(43) Isophorone

(44) Lead and compounds

(45) Mercury and compounds

(46) Naphthalene

(47) Nickel and compounds

(48) Nitrobenze

(49) Nitrophenols (including 2,4-dinitrophenol, dinitrocresol)

(50) Nitrosamines

(51) Pentachlorophenol

(52) Phenol

(53) Phthalate esters

(54) Polychlorinated biphenyls (PCBs)

(55) Polynuclear aromatic hydrocarbons
benzanthracenes, benzopyrenes, benzofluranthene,
dibenzanthracenes, and indenopyrenes)

(56) Selenium and compounds

(57) Silver and compounds

(58) 2,3,7,8-tetrachloro/dibenzo-p-dioxin (TCDD)

(59) Tetrachloroethylene

(60) Thallium and compounds

(61) Toluene

(62) Toxaphene

(63) Trichloroethylene

(64) Vinyl chloride

(65) Zinc and compounds

7.7 CRITERIA FOR EXTENDING COMPLIANCE DATES
FOR FACILITIES INSTALLING INNOVATIVE TECHNOLOGY

(1) Purpose and Scope. This Section establishes the criteria
and procedures to be used in determining whether an industrial
discharger will be granted a compliance extension for the installation
of an innovative technology.

(2) Authority. The Executive Secretary, in consultation with
the Administrator, may grant a compliance extension for BAT
limitations to a discharger which installs an innovative technology.
The innovative technology must produce either a significantly
greater effluent reduction than that achieved by the best available
technology economically achievable (BAT) or the same level of
treatment as BAT at a significantly lower cost. The Executive
Secretary is authorized to grant compliance extensions to a date no
later than 2 years after the date for compliance with the effluent
limitations which would otherwise be applicable.

(3) Definitions.

(a) The term "innovative technology" means a production
process, a pollution control technique, or a combination of the two
which satisfies one of the criteria in R317-8-7.8(4) and which has
not been commercially demonstrated in the industry of which the
requesting discharger is a part.

(b) The term "potential for industry-wide application" means
that an innovative technology can be applied in two or more
facilities which are in one or more industrial categories.

(c) The term "significantly greater effluent reduction than
BAT" means that the effluent reduction over BAT produced by an
innovative technology is significant when compared to the effluent
reduction over best practicable control technology currently
available (BPT) produced by BAT.

(d) The term "significantly lower cost" means that an
innovative technology must produce a significant cost advantage
when compared to the technology used to achieve BAT limitations
in terms of annual capital costs and annual operation and
maintenance expenses over the useful life of the technology.

(4) Request for Compliance Extension. The Executive
Secretary shall grant a compliance extension to a date no later than 2
years after the date for compliance with the effluent limitations
which would otherwise be applicable to a discharger that
demonstrates:

(a) That the installation and operation of its proposed
innovative technology at its facility will result in a significantly

(including
chrysenes,
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greater effluent reduction than BAT and has the potential for
industry-wide application; or

(b) That the installation and operation of its proposed
innovative technology at its facility will result in the same effluent
reduction as BAT at a significantly lower cost and has the potential
for industry-wide application.

(5) Permit conditions. The Executive Secretary may include
any of the following conditions in the permit of a discharger to
which a compliance extension beyond the otherwise applicable date
is granted:

(a) A requirement that the discharger report annually on the
installation, operation and maintenance costs of the innovative
technology;

(b) Alternative BAT limitations that the discharger must meet
as soon as possible and not later than 2 years after the date for
compliance with the effluent limitation which would otherwise be
applicable if the innovative technology limitations that are more
stringent than BAT are not achievable.

(6) Signatories to Request for Compliance Extension.

(a) All requests must be signed in accordance with the
provisions of R317-8-3.4.

(b) Any person signing a request under paragraph (a) of this

section shall make the following certification:
"I certify under penalty of law that I have personally examined and
am familiar with the information submitted in this document and all
attachments and that, based on my inquiry of those individuals
immediately responsible for obtaining the information, I believe that
the information is true, accurate and complete. [ am aware that there
are significant penalties for submitting false information, including
the possibility of fine and imprisonment."

(c) A professional engineer shall certify that the estimates by
the applicant of the costs for the BAT control equipment and for the
innovative technology are made in accordance with good
engineering practice and represent, in his judgement, the best
information available. The Executive Secretary may waive the
requirements for certification under this subsection if, in his opinion,
the cost of such certification is unreasonable when compared to the
annual sales of the applicant.

(7) Supplementary Information and Record keeping.

(a) In addition to the information submitted in support of the
request, the applicant shall provide the Executive Director, at his or
her request, such other information as the Executive Director may
reasonably require to assess the performance and cost of the
innovative technology.

(b) Applicants shall keep records of all data used to complete
the request for a compliance extension for the life of the permit
containing the compliance extension.

(8) Procedures.

(a) The procedure for requesting a section 301(k) compliance
extension is contained in R317-8-2.8. In addition, notwithstanding
R317-8-2.3(3), the Executive Secretary may accept applications for
such extensions after the close of the public comment period on the
permit if the applicant can show that information necessary to the
development of the innovation was not available at the time the
permit was written and that the innovative technology can be
installed and operated in time to comply no later than 2 years after
the date for compliance with the effluent limitation which would
otherwise be applicable.[

) f o Y
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R317-8-8. Pretreatment.

8.1 APPLICABILITY

(1) This section applies to the following:

(a) Pollutants from non-domestic sources covered by
pretreatment standards which are indirectly discharged, transported
by truck or rail, or otherwise introduced into POTWs;

(b) POTWs which receive wastewater from sources subject to
national pretreatment standards; and

(c) Any new or existing source subject to national pretreatment
standards.

(2) National pretreatment standards do not apply to sources
which discharge to a sewer which is not connected to a POTW.

8.2 DEFINITIONS. The following definitions pertain to
indirect dischargers and POTWs subject to pretreatment standards
and the UPDES program.

(1) "Approved POTW pretreatment program" means a
program administered by a POTW that meets the criteria established
in R317-8-8.8 and 8.9 and which has been approved by the
Executive Secretary in accordance with R317-8-8.10.

(2) "Indirect discharge" or "discharge" means the introduction
of pollutants into a POTW from any non-domestic source regulated
by the UPDES program.

(3) "Industrial user" or "user" means a source of indirect
discharge.

(4) 'Interference" means a discharge which, alone or in
conjunction with a discharge or discharges from other sources both:

(a) Inhibits or disrupts the POTW, its treatment processes or
operations, or its sludge processes, use or disposal; and

(b) Therefore is a cause of a violation of any requirement of
the POTW's UPDES permit (including an increase in the magnitude
or duration of a violation) or of the prevention of sewage sludge use
or disposal in compliance with the following statutory provisions
and regulations or permits issued thereunder.

(5) "National pretreatment standard" means any regulation
containing pollutant discharge limits promulgated by EPA in
accordance with section 307 (b) and (c¢) of the CWA, which applies
to industrial users. This includes prohibitive discharge limits
established pursuant to R317-8-8.5.

(6) "New Source" means any building, structure, facility, or
installation from which there is or may be a discharge of pollutants,
the construction of which commenced after publication of proposed
Pretreatment Standards under section 307(c) of the Federal Clean
Water Act which will be applicable to such source, if such standards
are thereafter promulgated in accordance with that section. See
R317-8-8.3 for provisions applicable to this definition.

(7) "Pass through" means a discharge which exits the POTW
into waters of the State in quantities or concentrations which, alone
or in conjunction with a discharge or discharges from other sources,
is a cause of violation of any requirement of the POTW's UPDES
permit (including an increase in the magnitude or duration of
violation).

(8) "POTW treatment plant" means that portion of the POTW
which is designed to provide treatment, including recycling and
reclamation of municipal sewage and industrial waste.

(9) "Pretreatment" means the reduction of the amount of
pollutants, the elimination of pollutants or the alteration of the nature
of pollutant properties in wastewater prior to or in lieu of
discharging or otherwise introducing such pollutants into a POTW.
The reduction or alteration may be obtained by physical, chemical or
biological processes, process changes or by other means, except as
prohibited by 40 CFR 403.6(d). Appropriate pretreatment
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technology includes control equipment, such as equalization tanks or
facilities, for protection against surges or slug loading that might
interfere with or otherwise be incompatible with the POTW.
However, where wastewater from a regulated process is mixed in an
equalization facility with unregulated wastewater or with wastewater
from another regulated process, the effluent from the equalization
facility must meet an adjusted pretreatment limit calculated in
accordance with 40 CFR 403.6(e).

(10) "Pretreatment requirements" means any substantive or
procedural requirements related to pretreatment, other than a
National Pretreatment Standard, imposed on an industrial user.

(11) The term "Publicly Owned Treatment Works" or "POTW"
means a treatment works which is owned by State or municipality
within the State. This definition includes any devices and systems
used in the storage, treatment, recycling and reclamation of
municipal sewage or industrial wastes of a liquid nature. It also
includes sewers, pipes and other conveyances only if they convey
wastewater to a POTW Treatment Plant. The term also means the
municipality which has jurisdiction over the Indirect Discharges to
and the discharges from such a treatment works.

(12) The term "POTW Treatment Plant" means that portion of
the POTW which is designed to provide treatment (including
recycling and reclamation) of municipal sewage and industrial
waste.

(13) "Significant Industrial User"

(a) Except as provided in R317-8-8.2(11)(a)2, the term
Significant Industrial User means:

1. All industrial users subject to Categorical Pretreatment
standards under 40 CFR 403.6 and 40 CFR Parts 405 through 471;
and

2. Any other industrial user that discharges an average of
25,000 gallons per day or more of process wastewater to the POTW
(excluding sanitary noncontact cooling and boiler blowdown
wastewater); contributes a process wastestream which makes up 5
percent or more of the average dry weather hydraulic or organic
capacity of the POTW treatment plant; or designated as such by the
Control Authority as defined in R317-8-8.11(1) on the basis that the
industrial user has a reasonable potential for adversely affecting the
POTW's operation or for violating any pretreatment standard or
requirement.

(b) Upon a finding that an industrial user meeting the criteria
in R317-8-8.1(10)(a)2 has no reasonable potential for adversely
affecting the POTW's operation or for violating any pretreatment
standard or requirement, the Control Authority (as defined in R317-
8-8.11(1)) may at any time, on its own initiative or in response to a
petition received from an industrial user or POTW, determine that
such industrial user is not a significant industrial user.

(14) "Submission" means (a) a request by a POTW for
approval of a pretreatment program to the Executive Secretary or (b)
arequest by a POTW for authority to revise the discharge limits in
categorical pretreatment standards to reflect POTW pollutant
removals.

8.3 PROVISIONS APPLICABLE TO DEFINITIONS. The
following provisions are applicable to the definition of "New
Source" provided that:

(1) The building, structure, facility or installation is constructed
at a site at which no other source is located, or

(2) The building, structure, facility or installation totally
replaces the process or production equipment that causes the
discharge of pollutants at an existing source, or

(3) The production or wastewater generating process of the
building, structure, facility or installation are substantially
independent of an existing source at the same site. In determining
whether these are substantially independent, factors such as the
extent to which the new facility is integrated with the existing plant,
and the extent to which the new facility is engaged in the same
general type of activity as the existing source should be considered.

(4) Construction on a site at which an existing source is located
results in a modification rather than a new source if the construction
does not create a new building, structure, facility or installation
meeting the criteria of R317-8-8.3(2) or (3) but otherwise alters,
replaces, or adds to existing process or production equipment.

(5) construction of a new source as defined has commenced if
the owner or operator has:

(a) Begun, or caused to begin as part of a continuous on-site
construction program:

1. Any placement, assembly, or installation of facilities or
equipment: or

2. Significant site preparation work including clearing,
excavation, or removal of existing buildings, structures, or facilities
which is necessary for the placement, assembly or installation of
new source facilities or equipment: or

3. Entered into a binding contractual obligation for the
purchase of facilities or equipment which are intended to be used in
its operation within a reasonable time. Options to purchase or
contracts which can be terminated or modified without substantial
loss, and contracts for feasibility, engineering, and design studies do
not constitute a contractual obligation.

8.4 LOCAL LAW. Nothing in this rule is intended to affect any
pretreatment requirements, including any standards or prohibitions
established by local law as long as the local requirements are not
less stringent than any set forth in national pretreatment standards, or
any other requirements or prohibitions established by the Executive

Secretary.
8.5 NATIONAL PRETREATMENT STANDARDS:
Prohibited Discharges

(1) General Prohibitions. Pollutants introduced into POTWs
by a non-domestic source shall not pass through the POTW or
interfere with the operation or performance of the works. These
general prohibitions and the specific prohibitions in R317-8-8.5(3)
apply to all non-domestic sources introducing pollutants into a
POTW whether or not the source is subject to other National
Pretreatment Standards or any national, State or local pretreatment
requirements.

(2) Affirmative Defenses. A user shall have an affirmative
defense in any action brought against it alleging a violation of the
general prohibitions established in R317-8-8.5(1) and the specific
prohibitions in R317-8-8.5(3)(c),(d),(e), and (g) where the user can
demonstrate that:

(a) It did not know or have reason to know that its discharge,
alone or in conjunction with a discharge or discharges from other
sources, would cause pass through or interference; and

(b)i. A local limit designed to prevent pass through and/or
interference, as the case may be, was developed in accordance with
R317-8-8.5(4) for each pollutant in the user's discharge that caused
pass through or interference, and the user was in compliance with
each such local limit directly prior to and during the pass through or
interference; or

ii. If a local limit designed to prevent pass through and/or
interference, as the case may be, has not been developed in
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accordance with R317-8-8.5(4) for the pollutant(s) that caused the
pass through or interference, the user's discharge directly prior to
and during the pass through or interference did not change
substantially in nature or constituents from the user's prior discharge
activity when the POTW was regularly in compliance with the
POTW's UPDES permit requirements and, in the case of
interference, applicable requirements for sewage sludge use or
disposal.

(3) Specific Prohibitions. Inaddition, the following pollutants
shall not be introduced into a POTW:

(a) Pollutants which create a fire or explosion hazard in the
POTW, including, but not limited to, wastestreams with a closed cup
flashpoint of less than 140 degrees Fahrenheit or 60 degrees
Centigrade using the test methods specified in R315-2-1.

(b) Pollutants which will cause corrosive structural damage to
the POTW, but in no case discharges with pH lower than 5.0, unless
the works is specifically designed to accommodate such discharges;

(c) Solid or viscous pollutants in amounts which will cause
obstruction to the flow in the POTW resulting in interference;

(d) Any pollutant, including oxygen demanding pollutants
(BOD, etc.) released in a discharge at a flow rate and/or pollutant
concentration which will cause interference with the POTW:

(e) Heat in amounts which will inhibit biological activity in the
POTW resulting in interference, but in no case heat in such
quantities that the temperature at the POTW treatment plant exceeds
40 degrees C (104 degrees F) unless the Executive Secretary, upon
request of the POTW, approves alternate temperature limits.

(f) Petroleum oil, nonbiodegrable cutting oil, or products of
mineral oil origin in amounts that will cause interference or pass
through;

(g) Pollutants which result in the presence of toxic gases,
vapors, or fumes within the POTW in a quantity that may cause
acute worker health and safety problems; and

(h) Any trucked or hauled pollutants, except at discharge
points designated by the POTW.

(4) When specific limits must be developed by POTW.

(a) POTWs developing POTW pretreatment programs shall
develop and enforce specific limits to implement the prohibitions
listed in R317-8-8.5(1) and R317-8-8.5(3). Each POTW with an
approved pretreatment program shall continue to develop these
limits as necessary and effectively enforce such limits;

(b) All other POTWs shall, in cases where pollutants
contributed by user(s) result in interference or pass-through, and
such violation is likely to recur, develop and enforce specific
effluent limits for industrial user(s), and all other users, as
appropriate, which, together with appropriate changes in the POTW
treatment plant's facilities or operation, are necessary to ensure
renewed and continued compliance with the POTW's UPDES permit
or sludge use or disposal practices;

(c) Specific effluent limits shall not be developed and enforced
without individual notice to persons or groups who have requested
such notice and an opportunity to respond.

(5) Local Limits. Where specific prohibitions or limits on
pollutants or pollutant parameters are developed by a POTW in
accordance with R317-8-8.5(4), such limits shall be deemed
pretreatment standards for purposes of 19-5-108 of the Utah Water
Quality Act.

(6) State enforcement actions. If, within 30 days after notice
of an interference or pass through violation has been sent by the
Executive Secretary to the POTW, and to persons or groups who

have requested such notice, the POTW fails to commence
appropriate enforcement action to correct the violation, the
Executive Secretary may take appropriate enforcement action.

8.6 NATIONAL PRETREATMENT STANDARDS:
Categorical Standards

(1) In addition to the general prohibitions in R317-8-8.4(1), all
indirect dischargers shall comply with national pretreatment
standards in 40 CFR Chapter I, Subchapter N. Compliance shall be
required within the time specified in the appropriate subpart of
Subchapter N.

(2) Industrial users may request the Executive Secretary to
provide written certification on whether an industrial user falls
within a particular subcategory. The Executive Secretary will act
upon that request in accordance with the procedures in 40 CFR
403.6.

(3) Limitations for industrial users will be imposed in
accordance with 40 CFR 403.6 (¢) - (e).

8.7 REMOVAL CREDITS. POTWs may revise pollutant
discharge limits specified in categorical pretreatment standards to
reflect removal of pollutants by the POTW. Revisions must be
made in accordance with the provisions of 40 CFR 403.7.

8.8 POTW PRETREATMENT PROGRAMS: Development by
POTW

(1) POTW required to develop a pretreatment program. Any
POTW, or combination of POTWs operated by the same authority,
with a total design flow greater than 5 million gallons per day (mgd)
and receiving from industrial users pollutants which pass through or
interfere with the operation of the POTW or are otherwise subject to
pretreatment standards shall be required to establish a POTW
pretreatment program unless the Executive Secretary exercises the
option to assume local responsibility as provided for in R317-8-
8.8(6)(b)(12). The Executive Secretary may require that a POTW
with a design flow of 5 mgd or less develop a POTW pretreatment
program if it is found that the nature or volume of the industrial
influent, treatment process upsets, violations of POTW effluent
limitations, contamination of municipal sludge, or other
circumstances so warrant in order to prevent interference or pass
through.

(2) Deadline for Program Approval. POTWs identified as
being required to develop a POTW pretreatment program under
R317-8-8.8(1) shall develop and submit such a program for approval
as soon as possible, but in no case later than one year after written
notification from the Executive Secretary of such identification. The
POTW pretreatment program shall meet the criteria set forth in
R317-8-8.8(6) and shall be administered by the POTW to ensure
compliance by industrial users with applicable pretreatment
standards and requirements.

(3) Incorporation of Approved Programs in Permits. APOTW
may develop an approvable POTW pretreatment program any time
before the time limit set forth in R317-8-8.8(2). The POTW's
UPDES permit will be modified under R317-8-5.6(3)(g) to
incorporate the approved program conditions as enforceable
conditions of the permit.

(4) Incorporation of Compliance Schedules in Permits. If the
POTW does not have an approved pretreatment program at the time
the POTWs existing permit is reissued or modified, the reissued or
modified permit will contain the shortest reasonable compliance
schedule, not to exceed three years, for the approval of the legal
authority, procedures and funding required by paragraph (6) of this
subsection.
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(5) Cause for Reissuance or Modification of Permits. The
Executive Secretary may modify or revoke and reissue a POTW's
permit in order to:

(a) Put the POTW on a compliance schedule for the
development of a POTW pretreatment program where the addition
of pollutants into a POTW by an industrial user or combination of
industrial users presents a substantial hazard to the functioning of
the treatment works, quality of the receiving waters, human health,
or the environment;

(b) Coordinate the issuance of a CWA Section 201
construction grant with the incorporation into a permit of a
compliance schedule for POTW pretreatment program;

(c) Incorporate an approved POTW pretreatment program in
the POTW permit;

(d) Incorporate a compliance schedule for the development of
a POTW pretreatment program in the POTW permit.

(e) Incorporate a modification of the permit approved under
R317-8-5.6; or

(f) Incorporate the removal credits established under R317-8-
8.7.

(6) Pretreatment Program Requirements: Development and
Implementation by POTW. A POTW pretreatment program must be
based on the following legal authority and include the following
procedures. These authorities and procedures shall at all times be
fully and effectively exercised and implemented.

(a) Legal authority. The POTW shall operate pursuant to legal
authority enforceable in Federal, State or local courts which
authorizes or enables the POTW to apply and to enforce the
requirements of this section. The authority may be contained in a
statute, ordinance, or series of contracts or joint powers agreements
which the POTW is authorized to enact, enter into or implement, and
which are authorized by State law. At a minimum, this legal
authority shall enable the POTW to:

1. Deny or condition new or increased contributions of
pollutants, or changes in the nature of pollutants, to the POTW by
industrial users where such contributions do not meet applicable
pretreatment standards and requirements or where such contributions
would cause the POTW to violate its UPDES permit;

2. Require compliance with applicable pretreatment standards
and requirements by industrial users;

3. Control, through permit, order or similar means, the
contribution to the POTW by each industrial user to ensure
compliance with applicable pretreatment standards and
requirements. In the case of industrial users identified as significant
under R317-8-8.2(10), this control shall be achieved through permits
or equivalent individual control mechanisms issued to each such
user. Such control mechanisms must be enforceable and contain, at
a minimum, the following conditions:

a. Statement of duration (in no case more than five years);

b. Statement of non-transferability without, at a minimum,
prior notification to the POTW and provision of a copy of the
existing control mechanism to the new owner or operator;

c. Effluent limits based on applicable general pretreatment
standards, categorical pretreatment standards, local limits and State
and local law;

d. Self-monitoring, sampling, reporting, notification and record
keeping requirements, including identification of the pollutants to be
monitored, sampling location, sampling frequency, and sample type,
based on the applicable general pretreatment standards, categorical
pretreatment standards, local limits, and State and local law;

e. Statement of applicable civil and criminal penalties for
violation of pretreatment standards and requirements, and any
applicable compliance schedule. Such schedules may not extend the
compliance date beyond applicable federal deadlines.

4. Require the development of a compliance schedule by each
industrial user for the installation of technology required to meet
applicable pretreatment standards and requirements; including but
not limited to the reports required in R317-8-8.11 of this section;

5. Require the submission of all notices and self-monitoring
reports from industrial users as are necessary to assess and assure
compliance by industrial users with pretreatment standards and
requirements;

6. Carry out all inspection, surveillance and monitoring
procedures necessary to determine, independent of information
supplied by industrial users, compliance or noncompliance with
applicable pretreatment standards and requirements by industrial
users. Representatives of the POTW shall be authorized to enter any
premises of any industrial user in which a discharge source or
treatment system is located or in which records are required to be
kept under R317-8-8.11 of this section to assure compliance with
pretreatment standards. Such authority shall be at least as extensive
as the authority provided under Section 19-5-106(4) of the Utah
Water Quality Act.

7. Obtain remedies for noncompliance by industrial users with
any pretreatment standard and requirement. A POTW shall be able
to seek injunctive relief for noncompliance and shall have authority
to seek or assess civil or criminal penalties in at least the amount of
$1,000 a day for each violation of pretreatment standards and
requirements by industrial users. POTWs whose approved
pretreatment programs require modification to conform to the
requirements of this paragraph shall submit a request for approval of
a program modification in accordance with Section R317-8-8.15 by
November 16, 1989.

8. Pretreatment requirements enforced through the remedies set
forth in R317-8-8.8(6)(a)(7) shall include, but not be limited to, the
duty to allow or carry out inspection entry or monitoring activities;
any rules, regulations or orders issued by the POTW, any
requirements set forth in individual control mechanisms issued by
the POTW; or any reporting requirements imposed by the POTW or
R317-8-8. The POTW shall have authority and procedures (after
informal notice to the discharger) immediately and effectively to halt
or prevent any discharge of pollutants to the POTW which
reasonably appears to present an imminent danger to the health or
welfare of persons. The POTW shall also have authority and
procedures (which shall include notice to the affected industrial user
and opportunity to respond) to halt or prevent any discharge to the
POTW which presents or may present a danger to the environment
or which threatens to interfere with the operation of the POTW. The
Executive Secretary shall have authority to seek judicial relief for
noncompliance by industrial users when the POTW has acted to
seek such relief but has sought a penalty which the Executive
Secretary finds to be insufficient. The procedures for notice to
dischargers where the POTW is seeking ex parte temporary judicial
injunctive relief will be governed by applicable State or Federal law
and not by this provision, and will comply with the confidentiality
requirements set forth in R317-8-3.3.

(b) Procedures. The POTW shall develop and implement
procedures to ensure compliance with the requirements of a
pretreatment program. Ata minimum, these procedures shall enable
the POTW to:
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1. Identify and locate all possible industrial users which might
be subject to the POTW pretreatment program. Any compilation,
index or inventory of industrial users made under this paragraph
shall be made available to the Executive Secretary upon request;

2. Identify the character and volume of pollutants contributed
to the POTW by the industrial user identified under subparagraph
(1) above. This information shall be made available to the
Executive Secretary upon request;

3. Notify industrial users identified under R317-8-8.8(6)(b) of
applicable pretreatment standards and any other applicable
requirements. Within 30 days of approval of a list of significant
industrial users, notify each significant industrial user of its status as
such and of all requirements applicable to it as a result of such
status.

4. Receive and analyze self-monitoring reports and other
notices submitted by industrial users in accordance with the
requirements of R317-8-8.11.

5. Randomly sample and analyze the effluent from industrial
users and conduct surveillance and inspection activities in order to
identify, independent of information supplied by industrial users,
occasional and continuing noncompliance with pretreatment
standards. Inspect and sample the effluent from each significant
industrial user at least once a year. Evaluate, at least once every two
years, whether each such significant industrial user needs a plan to
control slug discharges. For purposes of this subsection, a slug
discharge is any discharge of a non-routine episodic nature,
including but not limited to an accidental spill or a non-customary
batch discharge. The results of such activities shall be available to
the Executive Secretary upon request. If the POTW decides that a
slug control plan is needed, the plan shall contain, at a minimum, the
following elements:

a. Description of discharge practices, including non-routine
batch discharges;

b. Description of stored chemicals;

c. Procedures for immediately notifying the POTW of slug
discharges, including any discharge that would violate a prohibition
under R317-8-8.5 with procedures for follow-up written notification
within five days;

d. If necessary, procedures to prevent adverse impact from
accidental spills, including inspection and maintenance of storage
areas, handling and transfer of materials, loading and unloading
operations, control of plant site run-off, worker training, building of
containment structures or equipment, measures for containing toxic
organic pollutants (including solvents), and/or measures and
equipment for emergency response. The results of these activities
shall be made available to the Executive Secretary upon request;

6. Investigate instances of noncompliance with pretreatment
standards and requirements, as indicated in the reports and notices
required by R317-8-8.11, or indicated by analysis, inspection, and
surveillance activities. ~Sample taking and analysis and the
collection of other information shall be performed with sufficient
care to produce evidence admissible in enforcement proceedings or
in judicial actions;

7. Comply with all applicable public participation requirements
of State law and rules. These procedures shall include provision for
at least annually providing public notification, in the largest daily
newspaper published in the municipality in which the POTW is
located, of industrial users which, at anytime during the previous 12
months, were in significant noncompliance with applicable
pretreatment requirements. For the purposes of this provision, an

industrial user is in significant noncompliance if its violation meets
one or more of the following criteria:

a. Chronic violations of wastewater discharge limits, defined
here as those in which sixty-six percent or more of all of the
measurements taken during a six month period exceed (by any
magnitude) the daily maximum limit or the average limit for the
same pollutant parameter;

b. Technical Review Criteria (TRC) violations, defined here as
those in which thirty-three percent or more of all of the
measurements for each pollutant parameter taken during a six-month
period equal or exceed the product of the daily maximum limit or
the average limit multiplied by the applicable TRC. TRC = 1.4 for
BOD, TSS, fats, oil and grease, and 1.2 for all other pollutants
except pH.

c. Any other violation of a pretreatment effluent limit (daily
maximum or longer-term average) that the Control Authority
determines has caused, alone or in combination with other
discharges, interference or pass through (including endangering the
health of POTW personnel or the general public);

d. Any discharge of a pollutant that has caused imminent
endangerment to human health, welfare or to the environment or has
resulted in the POTW's exercise of its emergency authority under
R317-8-8.8(6)(a)8 to halt or prevent such a discharge:

e. Failure to meet, within 90 days after the schedule date, a
compliance schedule milestone contained in a local control
mechanism or enforcement order for starting construction,
completing construction, or attaining final compliance:

f. Failure to provide within 30 days after the due date, required
reports such as baseline monitoring reports, 90-day compliance
reports, periodic self-monitoring reports, and reports on compliance
with compliance schedules;

g. Failure to accurately report noncompliance; and

h. Any other violation or group of violations which the Control
Authority determines will adversely affect the operation or
implementation of the local pretreatment program.

8. Funding. The POTW shall have sufficient resources and
qualified personnel to carry out all required authorities and
procedures. In some limited circumstances, funding and personnel
may be delayed by the Executive Secretary when the POTW has
adequate legal authority and procedures to carry out the pretreatment
program requirements and a limited aspect of the program does not
need to be implemented immediately.

9. Local Limits. The POTW shall develop local limits as
required in section R317-8-8.5(4) or demonstrate that they are not
necessary.

10. Enforcement Response Plan. The POTW shall develop
and implement an enforcement response plan. This plan shall
contain detailed procedures indicating how the POTW will
investigate and respond to instances of industrial user
noncompliance. The plan shall, at a minimum;

a. Describe how the POTW will investigate instances of
noncompliance;

b. Describe the types of escalating enforcement responses the
POTW will take in response to all anticipated types of industrial user
violations and the time periods within which responses will take
place;

c. Identify (by title) the official(s) responsible for each type of
response;

d. Adequately reflect the POTW's primary responsibility to
enforce all applicable pretreatment requirements and standards, as
detailed in R317-8-8.7(6)(a) and (b).
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11. List of Industrial Users. The POTW shall prepare a list of
its industrial users meeting the criteria of R317-8-8.2(10)(a). The
list shall identify the criteria in R317-8-8.2(10)(a)(1) applicable to
each industrial user and, for industrial users meeting the criteria in
R317-8-8.2(10)(a)(2), shall also indicate whether the POTW has
made a determination pursuant to R317-8-8.2(10)(b) that such
industrial user should not be considered a significant industrial user.

This list and any subsequent modifications thereto, shall be
submitted to the Executive Secretary as a nonsubstantial program
modification. Discretionary designations or de-designations by the
Control Authority shall be deemed to be approved by the Executive
Secretary 90 days after submission of the list or modifications
thereto, unless the Executive Secretary determines that a
modification is in fact a substantial modification.

12. State Program in Lieu of POTW Program.
Notwithstanding the provision of R317-8-8.8(1), the State may
assume responsibility for implementing the POTW pretreatment
program requirements set forth in R317-8-8.8(6) in lieu of requiring
the POTW to develop a pretreatment program. However, this does
not preclude POTW's from independently developing pretreatment
programs.

8.9 POTW PRETREATMENT PROGRAMS AND/OR
AUTHORIZATION TO REVISE PRETREATMENT
STANDARDS: SUBMISSION FOR APPROVAL

(1) Who Approves the Program. A POTW requesting approval
of a POTW pretreatment program shall develop a program
description which includes the information set forth in R317-8-
8.9(2)(a),(b),(c) and (d). This description shall be submitted to the
Executive Secretary, who will make a determination on the request
for program approval in accordance with the procedure described in
R317-8-8.10.

(2) Contents of POTW Program Submission.

(a) The program submission shall contain a statement from the
city attorney or a city official acting in comparable capacity or the
attorney for those POTWs which have independent legal counsel,
that the POTW has authority adequate to carry out the programs
described in R317-8-8.8. This statement shall:

1. Identify the provision of the legal authority under R317-8-
8.8(6)(a) which provides the basis for each procedure under R317-8-
8.8(6)(b):

2. Identify the manner in which the POTW will implement the
program requirements set forth in R317-8-8.8 including the means
by which pretreatment standards will be applied to individual
industrial users (e.g., by order, permit, ordinance, etc.); and

3. Identify how the POTW intends to ensure compliance with
pretreatment standards and requirements, and to enforce them in the
event of noncompliance by industrial users.

(b) The program submission shall contain a copy of any
statutes, ordinances, regulations, agreements, or other authorities
relied upon by the POTW for its administration of the program.
This submission shall include a statement reflecting the endorsement
or approval of the local boards or bodies responsible for supervising
and/or funding the POTW pretreatment program if approved.

(c) The program submission shall contain a brief description,
including organization charts, of the POTW organization which will
administer the pretreatment program. If more than one agency is
responsible for administration of the program the responsible
agencies should be identified, their respective responsibilities
delineated and their procedures for coordination set forth.

(d) The program submission shall contain a description of the
funding levels and full and part time manpower available to
implement the program.

(3) Conditional POTW Program Approval. The POTW may
request conditional approval of the pretreatment program pending
the acquisition of funding and personnel for certain elements of the
program. The request for conditional approval shall meet the
requirements of R317-8-8.9(2) of this subsection except that the
requirements of this section may be relaxed if the submission
demonstrates that:

(a) A limited aspect of the program does not need to be
implemented immediately;

(b) The POTW had adequate legal authority and procedures to
carry out those aspects of the program which will not be
implemented immediately; and

(c) Funding and personnel for the program aspects to be
implemented at a later date will be available when needed. The
POTW shall describe in the submission the mechanism by which
this funding will be acquired. Upon receipt of a request for
conditional approval, the Executive Secretary will establish a fixed
date for the acquisition of the needed funding and personnel. If
funding is not acquired by this date the conditional approval of the
POTW pretreatment program and any removal allowances granted
to the POTW may be modified or withdrawn.

(4) Content of Removal Credit Submission. The request for
authority to revise categorical pretreatment standards shall contain
the information required in 40 CFR 403.7.

(5) Approval Authority Action. A POTW requesting POTW
pretreatment program approval shall submit to the Executive
Secretary three copies of the submission described in R317-8-8.9(2).
Within 60 days after receiving a submission, the Executive
Secretary shall make a preliminary determination of whether the
submission meets the requirements of this section. Upon a
preliminary determination that the submission meets the
requirements of this section, the Executive Secretary will:

(a) Notify the POTW that the submission has been received
and is under review; and

(b) Commence the public notice and evaluation activities set
forth in R317-8-8.10.

(6) Notification Where Submission is Defective. If, after
review of the submission as provided for in paragraph (5) above, the
Executive Secretary determines that the submission does not comply
with the requirements of R317-8-8.9(2), (3) and, if appropriate, (4),
the Executive Secretary will provide notice in writing to the
applying POTW and each person who has requested individual
notice. This notification will identify any defects in the submission
and advise the POTW and each person who has requested individual
notice of the means by which the POTW can comply with the
applicable requirements of R317-8-8.9(2), (3) and, if appropriate,
4.

(7) Consistency With Water Quality Management Plans.

(a) In order to be approved, the POTW pretreatment program
shall be consistent with any approved water quality management
plan, when the plan includes management agency designations and
addresses pretreatment in a manner consistent with R317-8-8. In
order to assure such consistency, the Executive Secretary will solicit
the review and comment of the appropriate water quality planning
agency during the public comment period provided for in R317-8-
8.10(2)(a)(2) prior to approval or disapproval of the program.
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(b) Where no plan has been approved or when a plan has been
approved but lacks management agency designations and/or does
not address pretreatment in a manner consistent with this section, the
Executive Secretary will solicit the review and comment of the
appropriate 208 planning agency.

8.10 APPROVAL PROCEDURES FOR POTW
PRETREATMENT PROGRAMS AND POTW GRANTING OF
REMOVAL CREDITS. The following procedure will be adopted in
approving or denying requests for approval of POTW pretreatment
programs and applications for removal credit authorization.

(1) Deadline for Review of Submission. The Executive
Secretary will have 90 days from the date of public notice of a
submission complying with the requirements of R317-8-8.9(2), and
where removal credit authorization is sought with the requirements
0f R317-8-8.7 and 8.8.9(4) to review the submission. The Executive
Secretary shall review the submission to determine compliance with
the requirements of R317-8-8.8(2) and (6), and where removal credit
is sought, with R317-8-8.6. The Executive Secretary may have up
to an additional 90 days to complete the evaluation of the
submission if the public comment period provided for in R317-8-
8.10(2) is extended beyond thirty (30) days or if a public hearing is
held as provided for in R317-8-8.10(2)(a). In no event, however,
will the time for evaluation of the submission exceed a total of 180
days from the date of public notice of a submission.

(2) Public Notice and Opportunity for Public Hearing. Upon
receipt of a submission the Executive Secretary will commence his
review. Within 20 days after making a determination that a
submission meets the requirements of R317-8-8.9(2), and when a
removal credit authorization is sought under R317-8-8.7 the
Executive Secretary will:

(a) Issue a public notice of request for approval of the
submission:

1. This public notice will be circulated in a manner designed to
inform interested and potentially interested persons of the
submission. Procedures for the circulation of public notice will
include: mailing notices of the request for approval of the
submission to designated CWA section 208 planning agencies,
federal and state fish, shellfish, and wildlife resource agencies; and
to any other person or group who has requested individual notice,
including those on appropriate mailing lists; and publication of a
notice of request for approval of the submission in the largest daily
newspaper within the jurisdiction served by the POTW.

2. The public notice will provide a period of not less than 30
days following the date of the public notice during which time
interested persons may submit their written views on the submission;

3. All written comments submitted during the 30-day comment
period will be retained by the Executive Secretary and considered in
the decision on whether or not to approve the submission. The
period for comment may be extended at the discretion of the
Executive Secretary.

(b) The Executive Secretary will also provide an opportunity
for the applicant, any affected State, any interested state or federal
agency, person or group of persons to request a public hearing with
respect to the submission.

1. This request for public hearing shall be filed within the
thirty (30) day or extended comment period described in R317-8-
8.10(2)(a)2. of this subsection and will indicate the interest of the
person filing such a request and the reasons why a hearing is
warranted.

2. The Executive Secretary will hold a public hearing if the
POTW so requests. In addition, a hearing will be held if there is a

significant public interest in issues relating to whether or not the
submission should be approved. Instances of doubt will be resolved
in favor of holding the hearing.

3. Public notice of a public hearing to consider a submission
and sufficient to inform interested parties of the nature of the hearing
and right to participate will be published in the same newspaper as
the notice of the original request. In addition, notice of the hearing
will be sent to those persons requesting individual notice.

(3) Executive Secretary Decision. At the end of the thirty (30)
day or extended comment period and within the ninety (90) day or
extended period provided for in R317-8-8.10(1) of this section, the
Executive Secretary will approve or deny the submission based upon
the evaluation in R317-8-8.10(1) and taking into consideration
comments submitted during the comment period and the record of
the public hearing, the Executive Secretary will so notify the POTW
and each person who has requested individual notice. This
notification will include suggested modification and the Executive
Secretary may allow the requestor additional time to bring the
submission into compliance with applicable requirements.

(4) EPA Objection to Executive Secretary's Decision. No
POTW pretreatment program or authorization to grant removal
allowances will be approved by the Executive Secretary if following
the thirty (30)-day or extended evaluation period provided for in
R317-8-8.10(2)(a)(2) and any public hearing held pursuant to this
section, the Regional Administrator sets forth in writing objections
to the approval of such submission and the reasons for such
objections. A copy of the Regional Administrator's objections will
be provided to the applicant and to each person who has requested
individual notice. The Regional Administrator shall provide an
opportunity for written comments and many convene a public
hearing on his or her objections. Unless retracted, the Regional
Administrator's objections shall constitute a final ruling to deny
approval of a POTW pretreatment program or authorization to grant
removal allowances 90 days after the date the objections are issued.

(5) Notice of Decision. The Executive Secretary will notify
those persons who submitted comments and participated in the
public hearing, if held, of the approval or disapproval of the
submission. In addition, the Executive Secretary will cause to be
published a notice of approval or disapproval in the same
newspapers as the original notice of request was published. The
Executive Secretary will identify any authorization to modify
categorical pretreatment standards which the POTW may make for
removal of pollutants subject to the pretreatment standards.

(6) Public Access to Submission. The Executive Secretary will
ensure that the submission and any comments on the submission are
available to the public for inspection and copying.

8.11 REPORTING REQUIREMENTS FOR POTWS AND
INDUSTRIAL USERS

(1) Definition. "Control Authority" means the POTW if the
POTW's submission for its pretreatment program has been approved
or the Executive Secretary if the submission has not been approved.

(2) Reporting Requirement for Industrial Users Upon Effective
Date of Categorical Pretreatment Standards Baseline Report. Within
180 days after the effective date of a categorical pretreatment
standard or 180 days after the final administrative decision made
upon a category determination submission under R317-8-8.6,
whichever is later, existing industrial users subject to such
categorical pretreatment standards and currently discharging to or
scheduled to discharge to a POTW shall be required to submit to the
Control Authority a report which contains the information listed in
paragraphs (a) through (g) of this Section. Where reports containing
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this information have already been submitted to the Executive
Secretary, the industrial user will not be required to submit this
information again. At least 90 days prior to commencement of
discharge, new sources and sources that become Industrial Users
subsequent to promulgation of an applicable categorical standard,
shall be required to submit to the Control Authority a report which
contains the information listed in R317-8-8.11(2)(a), (b), (c), (d) and
R317-8-8.11(3). New sources shall also be required to include in
this report information on the method of pretreatment the source
intends to use to meet applicable pretreatment standards. New
Sources shall give estimates of the information requested in R317-8-
8.11(2)(d) and (e).

(a) Identifying Information. The user shall submit the name
and address of the facility, including the name of the operator and
owners.

(b) Permits. The user shall submit a list of any environmental
control permits held by or for the facility.

(c) Description of Operations. The user shall submit a brief
description of the nature, average rate of production and Standard
Industrial Classification of the operation carried out by the industrial
user. This description should include a schematic process diagram
which indicates points of discharge to the POTW from the regulated
process.

(d) Flow measurement. The user shall submit information
showing the measured average daily and maximum daily flow, in
gallons per day, to the POTW from each of the following: regulated
process streams and other streams as necessary to allow use of the
combined wastestream formula (see Section 40 CFR 403.6(e)). The
Control Authority may allow for verifiable estimates of these flows
where justified by cost or feasibility considerations.

(e) Measurement of pollutants.

1. The user shall identify the pretreatment standards applicable
to each regulated process.

2. The user shall submit the results of sampling and analysis
identifying the nature and concentration, or mass, of regulated
pollutants in the discharge from each regulated process when
required by the Control Authority. Both daily maximum and
average concentration or mass, where required shall be reported.
The sample shall be representative of daily operations.

3. A minimum of four grab samples must be used for pH,
cyanide, total phenols, oil and grease, sulfide, and volatile organics.
For all other pollutants, 24-hour composite samples must be
obtained through flow-proportional composite sampling techniques
where feasible. The Control authority may waive flow-proportional
composite sampling for any Industrial Users that demonstrate that
flow-proportional sampling is infeasible. In such cases, samples
may be obtained through time-proportional composite sampling
techniques or through a minimum of four grab samples where the
User demonstrates that this will provide a representative sample of
the effluent being discharged.

4. The User shall take a minimum of one representative sample
to compile that data necessary to comply with the requirements of
R317-8-8.11.

5. Samples shall be taken immediately downstream from
pretreatment facilities if such exist or immediately downstream from
the regulated process if no pretreatment exists. If other wastewaters
are mixed with the regulated wastewater prior to pretreatment the
user should measure the flows and concentrations necessary to allow
use of the combined wastestream formula in order to evaluate
compliance with the pretreatment standards. When an alternate
concentration or mass limit has been calculated in accordance with

the combined wastestream formula this adjusted limit along with
supporting data shall be submitted to the Control Authority.

6. Sampling and analysis shall be performed in accordance
with the techniques prescribed in 40 CFR 136. When 40 CFR 136
does not contain sampling or analytical techniques for the pollutant
in question, or when the Administrator determines that the 40 CFR
136 sampling and analytical techniques are inappropriate for the
pollutant in question, sampling and analysis shall be performed by
using validated analytical methods or any other applicable sampling
and analytical procedures, including procedures suggested by the
POTW or other parties, approved by the Administrator.

7. The Control Authority may allow the submission of a
baseline report which utilizes only historical data so long as the data
provides information sufficient to determine the need for industrial
pretreatment measures.

8. The baseline report shall indicate the time, date and place of
sampling, and methods of analysis, and shall certify that such
sampling and analysis is representative of normal work cycles and
expected pollutant discharges to the POTW.

(f) Certification. The user shall submit a statement, reviewed
by an authorized representative of the industrial user and certified by
a qualified professional, indicating whether pretreatment standards
are being met on a consistent basis and, if not, whether additional
operation and maintenance and/or additional pretreatment is required
for the industrial user to meet the pretreatment standards and
requirements.

(g) Compliance Schedule. If additional pretreatment and/or
operation and maintenance are required to meet the pretreatment
standards, the user shall submit the shortest schedule by which the
industrial user will provide such additional pretreatment and/or
operation and maintenance. The completion date in this schedule
shall not be later than the compliance date established for the
applicable pretreatment standard.

1. When the industrial user's categorical pretreatment standard
has been modified by a removal allowance under R317-8-8.7, the
combined wastestream formula under R317-8-8.6,or by a
fundamentally different factors variance under R317-8-8.15 at the
time the user submits the report required by R317-8-8.11(2), the
information required by R317-8-8.11(2)(f) and (g) shall pertain to
the modified limits.

2. If the categorical pretreatment standard is modified by a
removal allowance under R317-8-8.7, the combined wastestream
formula under R317-8-8.6, or by a fundamentally different factors
variance under R317-8-8.15 after the user submits the report
required by R317-8-8.11(2) of this subsection, any necessary
amendments to the information requested by R317-8-8.11(2)(f) and
(g) shall be submitted by the user to the Control Authority within 60
days after the modified limit is approved.

(3) Compliance Schedule for Meeting Categorical Pretreatment
Standards. The following conditions shall apply to the schedule
required by R317-8-8.11(2)(g):

(a) The schedule shall contain increments of progress in the
form of dates for the commencement and completion of major
events leading to the construction and operation of additional
pretreatment required for the industrial user to meet the applicable
categorical pretreatment standards;

(b) No increment referred to in paragraph (a) of above shall
exceed 9 months;

(c) Not later than 14 days following each date in the schedule
and the final date for compliance, the industrial user shall submit a
progress report to the Control Authority including, at a minimum,
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whether or not it complied with the increment of progress to be met
on that date and, if not, the date on which it expects to comply with
this increment of progress, the reason for delay, and the steps being
taken by the industrial user to return the construction to the schedule
established. In no event shall more than 9 months elapse between
such progress reports to the Control Authority;

(4) Report on Compliance with Categorical Pretreatment
Standard Deadline. Within 90 days following the date for final
compliance with applicable categorical pretreatment standards or in
the case of a new source following commencement of the
introduction of wastewater into the POTW, any industrial user
subject to pretreatment standards and requirements shall submit to
the Control Authority a report containing the information described
in R317-8-8.11(2)(d. e. and f). For industrial users subject to
equivalent mass or concentration limits established by the Control
Authority in accordance with the procedures in R317-8-8.6 this
report shall contain a reasonable measure of the user's long term
production rate. For all other industrial users subject to categorical
pretreatment standards expressed in terms of allowable pollutant
discharge per unit of production (or other measure of operation), this
report shall include the user's actual production during the
appropriate sampling period.

(5) Periodic Reports on Continued Compliance.

(a) Any industrial user subject to a categorical pretreatment
standard after the compliance date of such pretreatment standard or,
in the case of a new source, after commencement of the discharge
into the POTW, shall submit to the Control Authority during the
months of June and December, unless required more frequently in
the pretreatment standard or by the Executive Secretary, a report
indicating the nature and concentration of pollutants in the effluent
which are limited by such categorical pretreatment standards. In
addition, this report shall include a record of measured or estimated
average and maximum daily flows for the reporting period for the
discharge reported in R317-8-8.11(2)(d) of this section except that
the Control Authority may require more detailed reporting of flows.
At the discretion of the Control Authority and in consideration of
such factors as local high or low flow rates, holidays and budget
cycles, the Control Authority may agree to alter the months during
which the above reports are to be submitted.

(b) When the Control Authority has imposed mass limitations
on industrial users as provided by R317-8-8.6, the report required by
paragraph (a) of this subsection shall indicate the mass of pollutants
regulated by pretreatment standards in the discharge from the
industrial user.

(c) For industrial users subject to equivalent mass or
concentration limits established by the Control authority in
accordance with the procedures in R317-8-8.6 the report required by
R317-8-8.11(5)(a) shall contain a reasonable measure of the user's
long term production rate. For all other industrial users subject to
categorical pretreatment standards expressed only in terms of
allowable pollutant discharge per unit of production (or other
measure of operation), the report required by R317-8-11(5)(a) shall
include the user's actual average production rate for the reporting
period.

(6) Notice of Potential Problems Including Slug Loading. All
categorical and non-categorical industrial users shall notify the
POTW immediately of all discharges that could cause problems to
the POTW, including any slug loadings, as defined in R317-8-8.5.

(7) Monitoring and Analysis to Demonstrate Continued
Compliance.

(a) The reports required in R317-8-8.11(2), 8.10(4) and (5)
shall contain the results of sampling and analysis of the discharge,
including the flow, the nature and concentration, or production and
mass where requested by the Control Authority, of pollutants
contained therein which are limited by the applicable pretreatment
standards. This sampling and analysis may be performed by the
Control Authority in lieu of the industrial user. Where the POTW
performs the required sampling and analysis in lieu of the industrial
user, the user will not be required to submit the compliance
certification. In addition, where the POTW itself collects all the
information required for the report, including flow data, the
industrial user will not be required to submit the report.

(b) If sampling performed by an industrial user indicates a
violation, the user shall notify the Control Authority within 24 hours
of becoming aware of the violation. The user shall also repeat the
sampling and analysis and submit the results of the repeat analysis to
the Control Authority within 30 days after becoming aware of the
violation, except the industrial user is not required to resample if;

1. The Control Authority performs sampling at the industrial
user at a frequency of at least once per month, or

2. The Control Authority performs sampling at the user
between the time when the user performs its initial sampling and the
time when the user receives the results of this sampling.

(c) The reports required in this section shall be based upon data
obtained through appropriate sampling and analysis performed
during the period covered by the report, which data is representative
of conditions occurring during the reporting period. The Control
Authority shall require that frequency of monitoring necessary to
assess and assure compliance by industrial users with applicable
Pretreatment Standards and Requirements.

(d) All analyses shall be performed in accordance with
procedures contained in 40 CFR 136 or with any other test
procedures approved by the Administrator. Sampling shall be
performed in accordance with the techniques approved by the
Administrator. Where 40 CFR 136 does not include sampling or
analytical techniques are inappropriate for the pollutant in question,
sampling and analyses shall be performed using validated analytical
methods or any other sampling and analytical procedures, including
procedures suggested by the POTW or other parties and approved by
the Administrator.

(e) If an industrial user subject to the reporting requirement in
R317-8-8.11(5) monitors any pollutant more frequently than
required by the Control Authority, using the procedures prescribed
in, R317-8-8.11(7)(d), the results of this monitoring shall be
included in the report.

(8) Compliance Schedule for POTWs. The following
conditions and reporting requirements shall apply to the compliance
schedule for development of an approvable POTW pretreatment
program.

(a) The schedule shall contain increments of progress in the
form of dates for the commencement and completion of major
events leading to the development and implementation of a POTW
pretreatment program.

(b) No increment referred to in paragraph (a) above shall
exceed nine months.

(c) Not later than 14 days following each date in the schedule
and the final date for compliance, the POTW shall submit a progress
report to the Executive Secretary including, as a minimum, whether
or not it complied with the increment of progress to be met on such
date and, if not, the date on which it expects to comply with this
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increment of progress, the reason for delay, and the steps taken by
the POTW to return to the schedule established. In no event shall
more than nine months elapse between such progress reports to the
Executive Secretary.

(9) Reporting requirements for industrial user not subject to
categorical pretreatment standards. The Control Authority shall
require appropriate reporting from those industrial users with
discharges that are not subject to categorical pretreatment standards.

Significant Noncategorical Industrial Users shall submit to the
Control Authority at least once every six months (on dates specified
by the Control Authority) a description of the nature, concentration,
and flow of the pollutants required to be reported by the Control
Authority. These reports shall be based on sampling and analysis
performed in the period covered by the report and performed in
accordance with the techniques described in 40 CFR 136. Where 40
CFR 136 does not contain sampling or analytical techniques for the
pollutant in question, or where the Executive Secretary determines
that the 40 CFR 136 sampling and analytical techniques are
inappropriate for the pollutant in question, sampling and analysis
shall be performed by using validated analytical methods or any
other applicable sampling and analytical procedures, including
procedures suggested by the POTW or other persons, approved by
the Administrator. This sampling and analysis may be performed by
the Control Authority in lieu of the significant noncategorical
industrial user. Where the POTW itself collects all the information
required for the report, the noncategorical significant industrial user
will not be required to submit the report.

(10)  Annual POTW reports. POTWs with approved
pretreatment programs shall provide the Executive Secretary with a
report that briefly describes the POTW's program activities,
including activities of all participating agencies, if more than
jurisdiction is involved in the local program. The report required by
this section shall be submitted no later than one year after approval
of the POTW's pretreatment program and at least annually
thereafter, and shall include, at a minimum, the following:

(a) An updated list of the POTW's industrial users, including
their names and addresses, or a list of deletions and additions keyed
to a previously submitted list. The POTW shall provide a brief
explanation of each deletion. This list shall identify which industrial
users are subject to categorical pretreatment standards and specify
which standards are applicable to each industrial user. The list shall
indicate which industrial users are subject to local standards that are
more stringent than the categorical pretreatment standards. The
POTW shall also list the industrial users that are subject only to
local requirements.

(b) A summary of the status of industrial user compliance over
the reporting period,;

(c) A summary of compliance and enforcement activities
(including inspections) conducted by the POTW during the reporting
period; and

(d) Any other relevant information requested by the Executive
Secretary.

(11) Notification of changed discharge. All industrial users
shall promptly notify the POTW in advance of any substantial
change in the volume or character of pollutants in their discharge
including the listed or characteristic hazardous wastes for which the
industrial user has submitted initial notification under R317-8-8.10.

(12) Signatory Requirements for Industrial User Reports. The
reports required by R317-8-8.11(2), (4) and (5) shall include the
certification statement as set forth in 40 CFR and 403.6(2)(B). and
shall be signed as follows;

(a) By a responsible corporate officer if the industrial user
submitting the reports is a corporation. A responsible corporate
officer means (i) a president, secretary, treasurer, or vice-president
of the corporation in charge of a principal business function, or any
other person who performs similar policy or decision-making
functions for the corporation, or (ii) the manager of one or more
manufacturing production, or operation facilities employing more
than 250 persons or having gross annual sales or expenditures
exceeding $25 million (in second-quarter 1980 dollars), if authority
to sign documents has been assigned or delegated to the manager in
accordance with corporate procedures.

(b) By a general partner or proprietor if the industrial user
submitting the reports is a partnership or sole proprietorship
respectively.

(c) By a duly authorized representative of the individual
designated in paragraph (a) or (b) above, if;

1. The authorization is made in writing by the individual
described in paragraph (a) or (b) above.

2. The authorization specifies either an individual or a position
having responsibility for the overall operation of the facility from
which the Industrial Discharge originates, such as the position of
plant manager, operator of a well, or well field superintendent, or a
position of equivalent responsibility, or having overall responsibility
for environmental matters for the company; and

3. The written authorization is submitted to the Control
Authority.

(d) Ifan authorization is no longer accurate because a different
individual or position has responsibility for the overall operation of
the facility, or overall responsibility for environmental matters for
the company, a new authorization satisfying the requirements must
be submitted to the Control Authority prior to or together with any
reports to be signed by an authorized representative.

(13) Signatory Requirements for POTW Reports. Reports
submitted to the Executive Secretary by the POTW in accordance
with R317-8-8.11(8), (9) and (10) shall be signed by a principal
executive officer, ranking elected official or other duly authorized
employee if such employee is responsible for overall operation of
the POTW.

(14) Provisions Governing Fraud and False Statements. The
reports and other documents required to be submitted or maintained
by R317-8-8.11(2), (4), (5), (8), (9), (12) and (13) shall be subject to
the Utah Water Quality Act as amended and all other State and
Federal laws pertaining to fraud and false statements.

(15) Record-Keeping Requirements.

(a) Any industrial user and POTW subject to the reporting
requirements established in this subsection shall maintain records of
all information resulting from any monitoring activities required by
this section. Such records shall include for all samples:

1. The date, exact place, method, and time of sampling and the
names of the person or persons taking the samples;

2. The dates and times analyses were performed;

3. Who performed the analyses;

4. The analytical techniques or methods used; and

5. The results of the analyses.

(b) Any industrial user or POTW subject to these reporting
requirements established shall be required to retain for a minimum
of 3 years any records of monitoring activities and results, whether
or not such monitoring activities are required by this section, and
shall make such records available for inspection and copying by the
Executive Secretary, and by the POTW in the case of an industrial
user. This period of retention shall be extended during the course of
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any unresolved litigation regarding the industrial user or POTW or
when requested by the Executive Secretary.

(c) A POTW to which reports are submitted by an industrial
user pursuant to R317-8-8.11(2)(4), and (5) shall retain such reports
for a minimum of 3 years and shall make such reports available for
inspection and copying by the Executive Secretary. This period of
retention shall be extended during the course of any unresolved
litigation regarding the discharge of pollutants by the industrial user
or the operation of the POTW pretreatment program or when
requested by the Executive Secretary.

(d) Notification to POTW by Industrial User.

1. The industrial user shall notify the Executive Secretary, the
POTW, and State hazardous waste authorities in writing of any
discharge into the POTW of a substance, which if otherwise
disposed of, would be a hazardous waste under R315-2-1. Such
notification must include the name of the hazardous waste as set
forth in R315-2-1, the EPA hazardous waste number, and the type of
discharge (continuous, batch, or other). If the industrial user
discharges more than 100 kilograms of such waste per calendar
month to the POTW, the notification shall also contain the following
information to the extent such information is known and readily
available to the industrial user: An identification of the hazardous
constituents contained in the wastes, an estimation of the mass and
concentration of such constituents in the wastestream discharged
during that calendar month and an estimation of the mass of
constituents in the wastestream expected to be discharged during the
following twelve months. All notifications must take place within
180 days of the effective date of this rule. Industrial users who
commence discharging after the effective date of this rule shall
provide the notification no later than 180 days after the discharge of
the listed or characteristic hazardous waste. Any notification under
this paragraph need be submitted only once for each hazardous
waste discharged. However, notifications of changed discharges
must be submitted under R317-8-8.11(11). The notification
requirement in this section does not apply to pollutants already
reported under the self-monitoring requirements of R317-8-8.11(2),
(4), and (5).

2. Dischargers are exempt from the requirements of R317-8-
8.11(15)(d) during a calendar month in which they discharge no
more than fifteen kilograms of hazardous wastes, unless the wastes
are acute hazardous wastes as specified in R315-2-1. Discharge of
more than fifteen kilograms of non-acute hazardous wastes in a
calendar month, or of any quantity of acute hazardous wastes as
specified in 40 R315-2-1, requires a one-time notification.
Subsequent months during which the industrial user discharges more
than such quantities of any hazardous waste do not require
additional notification.

3. In the case of any new regulations adopted by EPA or the
Utah Solid and Hazardous Waste Board identifying additional
characteristics of hazardous waste or listing any additional substance
as a hazardous waste, the industrial user must notify the POTW, the
EPA Regional Waste Management Division Director, and State
hazardous waste authorities of the discharge of such substance
within 90 days of the effective date of such regulations.

4. Inthe case of notification made under R317-8-8.16(d)1, the
industrial user shall certify that it has a program in place to reduce
the volume and toxicity of hazardous wastes generated to the degree
it has determined to be economically practical.

8.12 CONFIDENTIALITY OF INFORMATION. Any
information submitted to the Executive Secretary pursuant to these

regulations may be claimed as confidential by the person making the
submission. Any such claim must be asserted at the time of
submission in the manner prescribed on the application form or
instructions, or, in the case of other submissions, by stamping the
words "confidential business information" on each page containing
such information. Ifno claim is made at the time of submission, the
Executive Secretary may make the information available to the
public without further notice. Ifa claim is asserted, the information
will be treated in accordance with the procedures in the 40 CFR Part
2. Information and data provided to the Executive Secretary
pursuant to this part which is effluent data shall be available to the
public without restriction. All other information which is submitted
to the State or POTW shall be available to the public at least to the
standards of 40 CFR 2.302.

8.13 NET/GROSS CALCULATION. Categorical
pretreatment standards may be adjusted to reflect the presence of
pollutants in an industrial user's intake water in accordance with this
section.

(1) Application. Any industrial user wishing to obtain credit
for intake pollutants must make application to the Control Authority.

Upon request of the industrial user, the applicable standard will be
calculated on a "net" basis (i.e., adjusted to reflect credit for
pollutants in the intake water) if the requirements of R317-8-8.13(2)
and (3) are met.

(2) Criteria

a. The industrial user must demonstrate that the control system
it proposes or uses to meet applicable categorical pretreatment
standards would, if properly installed and operated, meet the
standards in the absence of pollutants in the intake water.

b. Credit for generic pollutants such as biochemical oxygen
demand (BOD), total suspended solids (TSS) and oil and grease
should not be granted unless the industrial user demonstrates that the
constituents of the generic measure in the user's effluent are
substantially similar to the constituents of the generic measure in the
intake water or unless appropriate additional limits are placed on
process water pollutants either at the outfall or elsewhere.

c. Credit shall be granted only to the extent necessary to meet
the applicable categorical pretreatment standard(s), up to a
maximum value equal to the influent value. Additional monitoring
may be necessary to determine eligibility for credits and compliance
with standard(s) adjusted under this section.

d. Credit shall be granted only if the user demonstrates that the
intake water is drawn from the same body of water as that into
which the POTW discharges. The Control Authority may waive this
requirement if it finds that no environmental degradation will result.

(3) The applicable categorical pretreatment standards
contained in 40 CFR Subchapter N specifically provide that they
shall be applied on a net basis.

8.14 UPSET PROVISION

(1) Definition. "Upset" as used in this subsection means an
exceptional incident in which there is unintentional and temporary
noncompliance with categorical pretreatment standards because of
factors beyond the reasonable control of the industrial user. An
upset does not include noncompliance to the extent caused by
operational error, improperly designed treatment facilities,
inadequate treatment facilities, lack of preventive maintenance, or
careless or improper operation.

(2) Effect of an Upset. An upset constitutes an affirmative
defense to an action brought for noncompliance with categorical
pretreatment standards if the requirements of R317-8-8.14(3) are
met.
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(3) Conditions Necessary for a Demonstration of Upset. An
industrial user who wishes to establish the affirmative defense of
upset shall demonstrate, through properly signed, contemporaneous
operating logs, or other relevant evidence that:

(a) An upset occurred and the industrial user can identify the
cause(s) of the upset;

(b) The facility was at the time being operated in a prudent and
workmanlike manner and in compliance with applicable operation
and maintenance procedures;

(c¢) The industrial user has submitted the following information
to the POTW and Control Authority within 24 hours of becoming
aware of the upset or if this information is provided orally, a written
submission within five days:

1. A description of the indirect discharge and cause of
noncompliance;

2. The period of noncompliance, including exact dates and
times or, if not corrected, the anticipated time the noncompliance is
expected to continue;

3. Steps being taken and/or planned to reduce, eliminate and
prevent recurrence of the noncompliance.

4. Burden of Proof. In any enforcement proceeding the
industrial user seeking to establish the occurrence of an upset shall
have the burden of proof.

5. Reviewability of Agency Consideration of Claims of Upset.
In the usual exercise of prosecutorial discretion, State enforcement
personnel will review any claims that noncompliance was caused by
an upset. No determinations made in the course of the review
constitutes final agency action subject to judicial review. Industrial
users will have the opportunity for a judicial determination on any
claim of upset only in an enforcement action brought for
noncompliance with categorical pretreatment standards.

6. User responsibility in case of upset. The industrial user
shall control production or discharges to the extent necessary to
maintain compliance with categorical pretreatment standards upon
reduction, loss or failure of its treatment facility until the facility is
restored or an alternative method of treatment is provided. This
requirement applies in the situation where, among other things, the
primary source of power of the treatment facility is reduced, lost or
fails.

8.15 BYPASS PROVISION

(1) Definitions.

(a) "Bypass" means the intentional diversion of wastestreams
from any portion of an industrial user's treatment facility.

(b) "Severe property damage" means substantial physical
damage to property, damage to the treatment facilities which causes
them to become inoperable, or substantial and permanent loss of
natural resources which can reasonably be expected to occur in the
absence of a bypass. Severe property damage does not mean
economic loss caused by delays in production.

(2) Bypass not violating applicable pretreatment standards or
requirements. An industrial user may allow any bypass to occur
which does not cause pretreatment standards or requirements to be
violated, but only if it also is for essential maintenance to assure
efficient operation. These bypasses are not subject to the provisions
of R317-8-8.15(3) and (4).

(3) Notice.

(a) If an industrial user knows in advance of the need for a
bypass, it shall submit prior notice to the Control Authority, if
possible at least ten days before the date of the bypass.

(b) An industrial user shall submit oral notice of an
unanticipated bypass that exceeds applicable pretreatment standards

to the Control Authority within 24 hours from the time the industrial
user becomes aware of the bypass. A written submission shall also
be provided within 5 days of the time the industrial user becomes
aware of the bypass. The written submission shall contain a
description of the bypass and its cause; the duration of the bypass,
including exact dates and times and if the bypass has not been
corrected, the anticipated time it is expected to continue; and steps
taken or planned to reduce, eliminate, and prevent reoccurrence of
the bypass. The Control Authority may waive the written report on
a case-by-case basis if the oral report has been received within 24
hours.

(4) Prohibition of bypass.

(a) Bypass is prohibited and the Control Authority may take
enforcement action against an industrial user for a bypass, unless:

1. Bypass was unavoidable to prevent loss of life, personal
injury, or severe property damage;

2. There were no feasible alternatives to the bypass, such as the
use of auxiliary treatment facilities, retention of untreated waters, or
maintenance during normal periods of equipment downtime. This
condition is not satisfied if adequate back-up equipment should have
been installed in the exercise of reasonable engineering judgment to
prevent a bypass which occurred during normal periods of
equipment downtime or preventative maintenance; and

3. The industrial user submitted notices as required under
R317-8-8.15(3).

(b) The Control Authority may approve an anticipated bypass,
after considering its adverse effects, if the Control Authority
determines that it will meet the three conditions listed in R317-8-
8.15(4)(a).

8.16 MODIFICATION OF POTW PRETREATMENT
PROGRAMS

(1) General. Either the Executive Secretary or a POTW with an
approved POTW Pretreatment Program may initiate program
modification at any time to reflect changing conditions at the
POTW. Program modification is necessary whenever there is a
significant change in the operation of a POTW pretreatment program
that differs from the information in the POTW's submission, as
approved under Section R317-8-8.10.

(2) Procedures. POTW pretreatment program modifications
shall be accomplished as follows:

(a) For substantial modifications, as defined in R317-8-
8.16(3):

1. The POTW shall submit to the Executive Secretary a
statement of the basis for the desired modification, a modified
program description or such other documents the Executive
Secretary determines to be necessary under the circumstances.

2. The Executive Secretary shall approve or disapprove the
modification based on its regulatory requirements.

3. The modification shall be incorporated into the POTW's
UPDES permit after approval. The permit will be modified to
incorporate the approved modification in accordance with R317-8-
5.6(3)(g)-

4. The modification shall become effective upon approval by
the Executive Secretary. Notice of approval shall be published in
the same newspaper as the notice of the original request for approval
of the modification.

(b) The POTW shall notify the Executive Secretary of any
other (i.e. non-substantial) modifications to its pretreatment program
at least 30 days prior to when they are to be implemented by the
POTW, in a statement similar to that provided for in R317-8-
8.16(2)(a)1. Such non-substantial program modifications shall be
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deemed to be approved by the Executive Secretary, unless the
Executive Secretary determines that a modification submitted is in
fact a substantial modification, 90 days after the submission of the
POTW's statement. Following such "approval" by the Executive
Secretary such modifications shall be incorporated in the POTW's
permit in accordance with R317-8-5.6(2)(g). If the Executive
Secretary determines that a modification reported by a POTW is in
fact a substantial modification, the Executive Secretary shall notify
the POTW and initiate the procedures in R317-8-8.16(2)(a).

(3) Substantial modifications.

(a) The following are substantial modifications for purposes of
this section:

1. Changes to the POTW's legal authorities;

2. Changes to local limits, which result in less stringent local
limits;

3. Changes to the POTW's control mechanism;

4. Changes to the POTW's method for implementing
categorical Pretreatment Standards (e.g., incorporation by reference,
separate promulgation, etc.):

5. A decrease in the frequency of self-monitoring or reporting
required of industrial users;

6. A decrease in the frequency of industrial user inspections or
sampling by the POTW;

7. Changes to the POTW's confidentiality procedures;

8. Significant reductions in the POTW's Pretreatment Program
resources (including personnel commitments, equipment, and
funding levels); and

9. Changes in the POTW's sludge disposal and management
practices.

(b) The Executive Secretary may designate other specific
modifications in addition, to those listed in R317-8-8.16(3)(a), as
substantial modifications.

(c) A modification that is not included in R317-8-8.16(3)(a) is
nonetheless a substantial modification for purposes of this section if
the modification:

1. Would have a significant impact on the operation of the
POTW's Pretreatment Program;

2. Would result in an increase in pollutant loadings at the
POTW; or

3. Would result in less stringent requirements being imposed
on industrial users of the POTW.

8.17 VARIANCES FROM  CATEGORICAL
PRETREATMENT STANDARDS FOR FUNDAMENTALLY
DIFFERENT FACTORS (FDF). A variance may be granted, using
the procedures of 40 CFR 403.13, to an industrial user if data
specific to the user indicates it presents factors fundamentally
different from those considered by EPA in developing the limit at
issue.

KEY: water pollution, discharge permits
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R317-9

Administrative Procedures

NOTICE OF PROPOSED RULE
(New Rule)
DAR FiLE No.: 25633
FILED: 11/14/2002, 14:52

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE CHANGE: The
proposed rule is required to bring the Division of Water
Quality's rules into concert with the Administrative Procedures
Act, Title 63, Chapter 46b.

SUMMARY OF THE RULE OR CHANGE: The proposed new rule
updates the administrative procedures of the Division of Water
Quality to comply with the Administrative Procedures Act and
consolidates these procedures into one location. Each of the
Division's rules were reviewed with regard to compliance with
the Administrative Procedures Act. Sections of the individual
rules that addressed administrative procedures have been
deleted or amended as appropriate and referenced to Rule
R317-9.

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Section 19-5-104; and Title 63, Chapter 46b

ANTICIPATED COST OR SAVINGS TO:

< THE STATE BUDGET: The proposed new rule brings the
Division into concert with current definitions and practices
established by the Administrative Procedures Act. No costs or
savings to state budget are associated with this addition.

«* LOCAL GOVERNMENTS: The proposed new rule brings the
Division into concert with current definitions and practices
established by the Administrative Procedures Act. No costs or
savings to state budget are associated with this addition.

< OTHER PERSONS: The proposed new rule brings the Division
into concert with current definitions and practices established
by the Administrative Procedures Act. No costs or savings to
state budget are associated with this addition.

COMPLIANCE COSTS FOR AFFECTED PERSONS: The compliance
costs for affected persons will not change since the rule
implements current statutory and regulatory requirements.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: The proposed new rule will
have no fiscal impact on businesses beyond the current
statutory and regulatory impact.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

ENVIRONMENTAL QUALITY

WATER QUALITY

CANNON HEALTH BLDG

288 N 1460 W

SALT LAKE CITY UT 84116-3231, or

at the Division of Administrative Rules.
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DIRECT QUESTIONS REGARDING THIS RULE TO:

Dave Wham at the above address, by phone at 801-538-
6052, by FAX at 801-538-6016, or by Internet E-mail at
dwham@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 12/31/2002.

THIS RULE MAY BECOME EFFECTIVE ON: 01/20/2003

AUTHORIZED BY: Don Ostler, Director

R317. Environmental Quality, Water Quality.
R317-9. Administrative Procedures.
R317-9-1. Scope of Rule.
(1) This rule R317-9 sets out procedures for conducting

(i) certification of individuals who design, inspect, maintain, or
conduct percolation or soil tests for underground wastewater
disposal systems.

(2) Effect of Initial Orders and Notices of Violation.

(a) Unless otherwise stated, all initial orders or notices of
violation are effective upon issuance. All initial orders or notices of
violation shall become final if not contested within 30 days after the
date issued.

(b) The date of issuance of an initial order or notice of
violation is the date the initial order or notice of violation is mailed.

(c) Failure to timely contest an initial order or notice of

violation waives any right of administrative contest, reconsideration,
review, or judicial appeal.

R317-9-3. Contesting an Initial Order or Notice of Violation.
(1) Procedure.
(a) Initial orders denying or revoking a permit may be

contested by filing a written Request for Agency Action to the
Executive Director, Department of Environmental Quality, PO Box

adjudicative proceedings under Title 19, Chapter 5, Utah Water

144810, Salt Lake City, Utah 84114-4810.

Quality Act, and governed by Title 63, Chapter 46b, the Utah

(b) Other initial orders and notices of violation, as described in

Administrative Procedures Act.
(2) The executive secretary may issue initial orders or notices

R317-9-2(1), may be contested by filing a written Request for

Agency Action to the Executive Secretary, Water Quality Board,

of violation as authorized by the Board. Following the issuance of

Division of Water Quality, PO Box 144870, Salt Lake City, Utah

an initial order or notice of violation under Title 19, Chapter 5, the

84114-4870.

recipient, or in some situations other persons, may contest that order

(2) Content Required and Deadline for Request. Any such

or notice in a proceeding before the board or, in the case of an

request is governed by and shall comply with the requirements of

adjudication brought to deny or revoke a permit, before the

Subsection 63-46b-3(3). If a request for agency action is made by a

executive director. Either the board or the executive director may

person other than the recipient of an order or notice of violation, the

appoint a presiding officer to hear the matter.
(3) Issuance of initial orders and notices of violation are not

request for agency action shall also specify in writing sufficient facts
to allow the presiding officer to determine whether the person has

governed by the Utah Administrative Procedures Act as provided
under subsection 63-46b-1(2)(k) and are not governed by sections

standing under R317-9-6(3) to bring the requested action.
(3) A request for agency action made to contest an initial order

R317-9-3 through R317-9-14 of this Rule. Initial orders and notices
of violation are further described in R317-9-2(1).
(4) Proceedings to contest an initial order or notice of violation

or notice of violation shall, to be timely, be received for filing within
30 days of the issuance of the initial order or notice of violation.

(4) Stipulation for Extending Time to File Request. The

are governed by the Utah Administrative Procedures Act and by this
rule R317-9.

(5) The Utah Administrative Procedures Act and this rule

R317-9 also govern any other formal adjudicative proceeding before
the Water Quality Board.

R317-9-2. Initial Proceedings.
(1) Initial Proceedings Exempt from Utah Administrative

Procedures Act. Initial orders and notices of violation include, but

executive secretary and the recipient of an initial order or notice of

violation may stipulate to an extension of time for filing the request,
or any part thereof.

R317-9-4. Designation of Proceedings as Formal or Informal.
(1) Contest of an initial order or notice of violation resulting
from proceedings described in R317-9-2(1) shall be conducted as a

formal proceeding.
(2) The presiding officer in accordance with Subsection 63-

are not limited to, initial proceedings regarding:

(a) approval, denial, termination, modification, revocation,
reissuance or renewal of permits, plans, or approval orders;

(b) notices of violation and orders associated with notices of
violation;

(c) orders to comply and orders to cease and desist;

(d) eligibility of pollution control equipment for tax

46b-4(3) may convert proceedings which are designated to be formal

to informal and proceedings which are designated as informal to
formal if conversion is in the public interest and rights of all parties

are not unfairly prejudiced.

R317-9-5. Notice of and Response to Request for Agency Action.
(1) The presiding officer shall promptly review a request for

exemptions under Utah Code Ann. 19-2-123 through 19-2-127 and

agency action and shall issue a Notice of Request for Agency Action

R317-1-8;
(e) requests for variances, exemptions, and other approvals;

in accordance with Subsection 63-46b-3(3)(d) and (e). If further
proceedings are required and the matter is not set for hearing at the

(f) assessment of fees except as provided in R317-9-14(7).

time the Notice is issued, notice of the time and place for a hearing

(g) requests or approvals for experiments, testing or control

shall be provided promptly after the hearing is scheduled.

plans:;
(h) certification of wastewater treatment works operators under

(2) The Notice shall include a designation of parties under
R317-9-6(3), and shall notify respondents that any response to the

R317-10; and
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Request for Agency Action shall be due within 30 days of the day

The board is also the "presiding officer," as that term is used in Title

the Notice is mailed, in accordance with 63-46b-6.

R317-9-6. Parties and Intervention.
(1) Determination of a Party. The following persons are

parties to an adjudicative proceeding:
(a) The person to whom an initial order or notice of violation is

63, Chapter 46b, except:

(i) The chair of the board shall be considered the presiding
officer to the extent that these rules allow; and

(ii) The board may appoint one or more presiding officers to
preside over all or a portion of the proceedings.

(b) The chair of the board may delegate the chair's authority as

directed, such as a person who submitted a permit application or

specified in this rule to another board member.

approval request that was approved or disapproved by initial order

(3) Appointed Presiding Officers. Unless otherwise explicitly

of the executive secretary;

(b) The executive secretary of the board:

(c) All persons to whom the presiding officer has granted
intervention under R317-9-6(2); and

(d) Any other person with standing who brings a Request for

provided by written order, any appointment of a presiding officer
shall be for the purpose of conducting all aspects of an adjudicative
proceeding, except rulings on intervention, stays of orders,
dispositive motions, and issuance of the final order. As used in this
rule, the term "presiding officer" shall mean "presiding officers" if

Agency Action as authorized by the Utah Administrative Procedures
Act and these rules.

(2) Intervention.
(a) A Petition to Intervene shall meet the requirements of

more than one presiding officer is appointed.

(4) Counsel for the Presiding Officer. The Presiding Officer
may request that Counsel for the Presiding Officer provide legal
advice regarding legal procedures, pending motions, evidentiary

Section 63-46b-9. Except as provided in (2)(c), the timeliness of a

matters and other legal issues.

Petition to Intervene shall be determined by the presiding officer

(5) Pre-hearing Conferences. The presiding officer may direct

under the facts and circumstances of each case.
(b) Any response to a Petition to Intervene shall be filed within
20 days of the date the Petition was filed, except as provided in

the parties to appear at a specified time and place for pre-hearing

conferences for the purposes of establishing schedules, clarifying the

issues, simplifying the evidence, facilitating discovery, expediting

R317-9-6(2)(c).

(c) A person seeking to intervene in a proceeding for which

proceedings, encouraging settlement, or giving the parties notice of
the presiding officer's availability to parties.

agency action has not been initiated under Section 63-46b-3 may file

(6) Pre-hearing Documents.

a Request for Agency Action at the same time he files a Petition for

(a) At least 15 business days before a scheduled hearing, the

Intervention. Any such Request for Agency Action and Petition to

executive secretary shall compile a draft list of prehearing

Intervene must be received by the presiding officer for filing within
30 days of the issuance of the initial order or notice of violation

documents as described in (b), and shall provide the list to all other
parties. Each party may propose to add documents to or delete

being challenged. The time for filing a Request for Agency Action
and Petition to Intervene may be extended by stipulation of the

document from the list. At least seven business days before a
scheduled hearing, the executive secretary shall issue a final

executive secretary, the person subject to an initial order or notice of

prehearing document list, which shall include only those documents

violation, and the potential intervenor.
(d) Any response to a Petition to Intervene that is filed at the

upon which all parties agree unless otherwise ordered by the
presiding officer. All documents on the final prehearing document

same time as a Request for Agency Action shall be filed on or before

list shall be made available to the presiding officer prior to the

the day the response to the Request for Agency Action is due.
(e) A Petition to Intervene shall be granted if the requirements

hearing, and shall be deemed to be authenticated.
(b) The prehearing document list shall ordinarily include any

of Subsection 63-46b-9(2) are met.
(3) Standing. No person may initiate or intervene in an agency

pertinent permit application, any pertinent inspection report, any
pertinent draft document that was released for public comment, any

action unless that person has standing. Standing shall be evaluated

pertinent public comments received, any pertinent initial order or

using applicable Utah case law.
(4) Designation of Parties. The presiding officer shall

notice of violation, the request for or notice of agency action, and
any responsive pleading. The list is not intended to be an exhaustive

designate each party as a petitioner or respondent.
(5) Amicus Curiae (Friend of the Court). A person may be

list of every document relevant to the proceeding, however any
document may be included upon the agreement of all parties.

permitted by the presiding officer to enter an appearance as amicus

(7) Briefs.

curiae (friend of the court), subject to conditions established by the

(a) Unless otherwise directed by the presiding officer, parties

presiding officer.

R317-9-7. Conduct of Proceedings.
(1) Role of Executive Director
The Executive Director is the 'agency head' as that term is used in

to the proceeding shall submit a pre-hearing brief, which shall
include a proposed order meeting the requirements of 63-46b-10, at
least fifteen business days before the hearing. The prehearing brief
shall be limited to 20 pages exclusive of the proposed order.

(b) Post-hearing briefs and responsive briefs will be allowed

UAPA for proceedings regarding the denial or revocation of a

only as authorized by the presiding officer.

permit. The Executive Director is also the "presiding officer", as

(8) Schedules.

that term is used in UAPA, except the Executive Director may by

(a) The parties are encouraged to prepare a joint proposed

order appoint a Presiding Officer to preside over all or a portion of

schedule for discovery, for other pre-hearing proceedings, for the

the proceedings.
(2) Role of Board.

(a) The board is the "agency head" as that term is used in Title

hearing, and for any post-hearing proceedings. Ifthe parties cannot
agree on a joint proposed schedule, any party may submit a
proposed schedule to the presiding officer for consideration.

63, Chapter 46b for all proceedings not specified in R317-9-7(1).

(b) The presiding officer shall establish a schedule for the

matters described in (a) above.
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(9) Motions. All motions shall be filed a minimum of 12 days

before a scheduled hearing, unless otherwise directed by the

contested conditions. Stayed provisions of permits for existing
facilities and sources shall be identified by the Presiding Officer.

presiding officer. A memorandum in opposition to a motion may be
filed within 10 days of the filing of the motion, or at least one day

All other provisions of the permit for the existing facility or source
shall remain fully effective and enforceable.

before any scheduled hearing, whichever is earlier. Memoranda in

(d) Stays based on cross effects. The presiding officer may

support of or in opposition to motions may not exceed 15 pages
unless otherwise provided by the presiding officer.

(10) Filing and Copies of Submissions. The original of any

motion, brief, petition for intervention, or other submission shall be

grant a stay of an order on the grounds that administrative review of
one permit may result in changes to another state-issued permit only

when each of the permits involved has been challenged as provided
in this rule.

filed with the executive secretary. In addition, the submitter shall

(2) Stay of All Other Orders Pending Agency Action.

provide a copy to each presiding officer, to each party of record, and

(a) For any order not described in R317-9-10(1), a party

to all persons who have petitioned for intervention, but for whom

seeking a stay of the challenged order during an adjudicative

intervention has been neither granted nor denied.

R317-9-8. Hearings.
The presiding officer shall govern the conduct of a hearing, and

proceeding shall file a motion with the presiding officer. If granted
a stay would suspend the challenged order for the period as directed
by the presiding officer.

(b) The presiding officer may order a stay of the order if the

may establish reasonable limits on the length of witness testimony,

party seeking the stay demonstrates the following:

cross-examination, oral arguments or opening and closing
statements.

R317-9-9. Orders.
(1) Recommended Orders of Appointed Presiding Officers.

(i) The party seeking the stay will suffer irreparable harm

unless the stay is issued;
(i1) The threatened injury to the party seeking the stay

outweighs whatever damage the proposed stay is likely to cause the
party restrained or enjoined;

(a) The appointed presiding officer shall prepare a

(iii) The stay, if issued, would not be adverse to the public

recommended order for the board or executive director, as

interest; and

appropriate, and shall provide copies of the recommended order to

(iv) There is substantial likelihood that the party seeking the

the board or executive director and to all parties.
(b) Any party may, within 10 days of the date the

stay will prevail on the merits of the underlying claim, or the case
presents serious issues on the merits which should be the subject of

recommended order is mailed, delivered, or published, comment on

further adjudication.

the recommended order. Such comments shall be limited to 15

(3) Stay of Orders Pending Judicial Review.

pages and shall cite to the specific parts of the record which support
the comments.
(c) The board or executive director shall review the

(a) A party seeking a stay of the presiding officer's final order

during the pendency of judicial review shall file a motion with the
presiding officer that issued the final order.

recommended order, comments on the recommended order, and

(b) The presiding officer may grant a stay of its order during

those specific parts of the record cited by the parties in any

the pendency of judicial review if the standards of R317-9-10(1)(b)

comments. The board or executive director shall then determine

are met.

whether to accept, reject, or modify the recommended order. The
board or executive director may remand part or all of the matter to

R317-9-11. Reconsideration.

the presiding officer or may itselfact as presiding officers for further

No agency review under Section 63-46b-12 is available. A

proceedings.
(d) The board or executive director may modify this procedure

party may request reconsideration of an order of the presiding
officer as provided in Section 63-46b-13.

with notice to all parties.
(2) Final Orders. The board or executive director shall issue a

R317-9-12. Disqualification of Board Members or Other

final order which shall include the information required by Section
63-46b-10 or Subsection 63-46b-5(1)(i).

R317-9-10. Stays of Orders.

(1) Stay of Contested Permit Conditions in UIC or UPDES
Permits Pending Final Agency Action.

(a) If a permit applicant files a request for review under this
rule for a UIC or UPDES permit that involves a new facility or new

Presiding Officers.
(1) Disqualification of Board Members or Other Presiding

Officers.
(a) A member of the board or other presiding officer shall

disqualify himself from performing the functions of the presiding
officer regarding any matter in which he, or his spouse, or a person

within the third degree of relationship to either of them, or the
spouse of such person:

injection well, new source, new discharger or recommending

(i) Is a party to the proceeding, or an officer, director, or

discharger, no stay is available and the applicant shall be without a

trustee of a party:

permit for the proposed new facility, injection well, source or

(i) Has acted as an attorney in the proceeding or served as an

discharger pending final agency action.
(b) If any other permittee files a request for review of a UIC or

attorney for, or otherwise represented a party concerning the matter
in controversy:

UPDES permit under this rule in order to contest permit conditions,
the effect of the contested permit conditions shall be stayed pending

(iii) Knows that he has a financial interest, either individually

or as a fiduciary, in the subject matter in controversy or in a party to

final agency action. The effect of uncontested permit conditions

the proceeding;

shall be stayed only as described in paragraph R317-9-10(1)(c).

(iv)  Knows that he has any other interest that could be

(c) Uncontested conditions which are not severable from those

substantially affected by the outcome of the proceeding: or

contested under R317-9-10(1)(b) shall be stayed together with the

(v) Is likely to be a material witness in the proceeding.
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(b) A member of the board or other presiding officer is also

(7) Requests for Records. Requests for records and related

subject to disqualification under principles of due process and

assessments of fees for records under the Title 63, Chapter 2, Utah

administrative law.
(c) These requirements are in addition to any requirements
under the Utah Public Officers' and Employees' Ethics Act, Utah

Government Record Access and Management Act, are not governed

by Title 63, Chapter 46b, Utah Administrative Procedures Act, or by
this rule.

Code Ann. Section 67-16-1 et seq.
(2) Motions for Disqualification. A motion for disqualification

(8) Grants and loans. Determinations with respect to grants
and loans made under R317-101, R317-102, and R317-103 are not

shall be made first to the presiding officer. Ifthe presiding officer is

appointed, any determination of the presiding officer upon a motion
for disqualification may be appealed to the board.

R317-9-13. Declaratory Orders.
(1) A request for a declaratory order may be filed in

governed by Title 63, Chapter 46b, Utah Administrative Procedures
Act, or by this rule.

KEY: water pollution, administrative procedures, hearings
2003
63-46b

accordance with the provisions of Section 63-46b-21. The request
shall be titled a petition for declaratory order and shall meet the
requirements of 63-46b-3(3). The request shall also set out a
proposed order.

(2) Requests for declaratory order, if set for adjudicative
hearing, will be conducted using formal procedures unless converted
to an informal proceeding under R317-9-4(2) above.

(3) The provisions of Section 63-46b-4 through 63-46b-13
apply to declaratory proceedings, as do the provisions of this Rule
R317-9.

R317-9-14. Miscellaneous.

(1) Modifying Requirements of Rules. For good cause, the
requirements of these rules may be modified by order of the
presiding officer.

(2) Extensions of Time. Except as otherwise provided by
statute, and if requested before the expiration of the pertinent time
limit, the presiding officer may approve extensions of any time
limits established by this rule, and may extend time limits adopted in
schedules established under R317-9-7(6). The presiding officer may
also postpone hearings. If the Board is presiding officer, the chair of
the board may act as presiding officer for purposes of this paragraph.

(3) Computation of Time. Time shall be computed as provided
in Rule 6(a) of the Utah Rules of Civil Procedure except that no
additional time shall be allowed for service by mail.

(4) Appearances and Representation.

(a) An individual who is a participant to a proceeding, or an
officer designated by a partnership, corporation, association, or
governmental entity which is a participant to a proceeding, may
represent his, her, or its interest in the proceeding.

(b) Any participant may be represented by legal counsel. An
attorney who is not currently a member in good standing of the Utah
State Bar must present a written or oral motion for admission pro
hac vice made by an active member in good standing of the bar of
this court. Admission pro hac vice shall be granted for nonresident
applicants only if the applicant associates with an active local
member of the Utah State Bar with whom counsel for all parties and
the presiding officer may communicate regarding the proceeding
and upon whom papers will be served.

(5) Other Forms of Address. Nothing in these rules shall
prevent any person from requesting an opportunity to address the
board as a member of the public, rather than as a party. An
opportunity to address the board shall be granted at the discretion of
the board. Addressing the board in this manner does not constitute a
request for agency action under R317-9-3.

(6) Settlement. A settlement may be through an administrative
order or through a proposed judicial consent decree, subject to the
agreement of the settlers.

v v

Environmental Quality, Water Quality

R317-10

Certification of Wastewater Works
Operators.

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE No.: 25638
FiLeD: 11/14/2002, 14:55

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE CHANGE: The
proposed changes are required to bring the Division of Water
Quiality's rules into concert with the Administrative Procedures
Act, Title 63, Chapter 46b.

SUMMARY OF THE RULE OR CHANGE: The appeals provisions in
Sections R317-10-13 and R317-10-14 were rewritten to make
the terminology and procedures consistent with the
Administrative Procedures Act and the Water Quality Board's
statutory authority.

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Section 19-5-104; and Title 63, Chapter 46b

ANTICIPATED COST OR SAVINGS TO:

< THE STATE BUDGET: The proposed amendments bring the
Division's rules into concert with current definitions and
practices established by the Administrative Procedures Act.
No costs or savings to state budget are associated with the
proposed amendments.

«* LOCAL GOVERNMENTS: The proposed amendments bring the
Division's rules into concert with current definitions and
practices established by the Administrative Procedures Act.
No costs or savings to local government are associated with
the proposed amendments.

< OTHER PERSONS: The proposed amendments bring the
Division's rules into concert with current definitions and
practices established by the Administrative Procedures Act.
No costs or savings to other persons are associated with the
proposed amendments.
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COMPLIANCE COSTS FOR AFFECTED PERSONS: The compliance
costs for affected persons will not change since the rule
implements current statutory and regulatory requirements.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: The proposed changes in this
rule will have no fiscal impact on businesses beyond the
current statutory and regulatory impact.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

ENVIRONMENTAL QUALITY

WATER QUALITY

CANNON HEALTH BLDG

288 N 1460 W

SALT LAKE CITY UT 84116-3231, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Dave Wham at the above address, by phone at 801-538-
6052, by FAX at 801-538-6016, or by Internet E-mail at
dwham@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 12/31/2002.

THIS RULE MAY BECOME EFFECTIVE ON: 01/20/2003

AUTHORIZED BY: Don Ostler, Director

R317. Environmental Quality, Water Quality.
R317-10. Certification of Wastewater Works Operators.
R317-10-9. Application for Examination.

Prior to taking an examination, an applicant must file an
[fermal-lapplication of intention with the Council, accompanied by
evidence of qualifications for certification in accordance with the
provisions of this rule on application forms available from the
Council.

Fake City; Utah-84114-4876-1R317-10-13. Recommendations of

the Council.
A. Initial recommendations. All decisions of the Council shall

informal hearing before the Council by writing to: Wastewater
Operator _Certification Council, Division of Water Quality
Department of Environmental Quality, State of Utah, Salt Lake City,
Utah 84114-4870. The Council shall notify the person of the time
and location for the informal hearing.

B. Following the informal hearing, or the expiration of the
period for requesting reconsideration, the Council shall notify the
Executive Secretary of its final recommendation.

C. A challenge to the Executive Secretary's determination
regarding Certification may be made a provided in R317-9-3.

R317-10-14. Certificate Suspension and Revocation Procedures.
[A—Psi he.C B ) .

within30-days—ef the-deeision:]A. Grounds for suspending or
revoking an operator's certificate may be any of the following:

1. Demonstrated disregard for the public health and safety;

2. Misrepresentation or falsification of figures and/or reports
submitted to the State;

3. Cheating on a certification exam;

4. Falsely obtaining or altering a certificate; or

5. Gross negligence, incompetence or misconduct in the
performance of duties as an operator.

B. Suspension or revocation may result where it may be shown
that circumstances and events relative to the operation of the
wastewater works were under the operator's jurisdiction and control.

Circumstances beyond the control of an operator shall not be
grounds for suspension or revocation action.

C. The Council may make recommendations to the Executive
Secretary regarding the suspension or revocation of a certificate.
Prior to making any such recommendation, the Council shall inform
the individual in writing of the reasons the Council is considering
such a recommendation. The Council shall allow the individual an

be in the form of recommendations for action by the Executive

opportunity for an informal hearing before the Council. Any request

Secretary. The Council shall notify an applicant of any initial

for an informal hearing shall be made within 30 days of the date the

recommendation. Any such applicant may, within 30 days of the

Council's notification is mailed.

date the Council's notice was mailed, request reconsideration and an
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D. Following an informal hearing, or the expiration of the
period for requesting a hearing, the Council shall notify the
Executive Secretary of'its final recommendation.

E. A challenge to the Executive Secretary's determination may
be made as provided in R317-9-3.

R317-10-15. Noncompliance.

A. Noncompliance with these Certification rules is a violation
of Section 19-5-115 Utah Code Annotated.

B. [Cases-ofnoncomphianceshall bereferred-to-the Boardfor
appropriate-enforeement-aetion:| The Council shall refer cases of

noncompliance with this rule to the Executive Secretary.

KEY: water pollution, operator certification[%], wastewater
treatment

[July-5,2002]2003

Notice of Continuation December 12, 1997

19-5

v v

Environmental Quality, Water Quality

R317-11

Certification Required to Design,
Inspect and Maintain Underground
Wastewater Disposal Systems, or

Conduct Percolation and Soil Tests for
Underground Wastewater Disposal
Systems

NOTICE OF PROPOSED RULE
(Amendment)
DAR FIiLE No.: 25637
FILED: 11/14/2002, 14:54

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE CHANGE: The
proposed changes are required to bring the Division of Water
Quality's rules into concert with the Administrative Procedures
Act, Title 63, Chapter 46b.

SUMMARY OF THE RULE OR CHANGE: All of Section R317-11-10
and portions of Section R317-11-11 were deleted as these
procedures are addressed in the new proposed rule, R317-9.
Throughout the rule, "Executive Secretary" was substituted for
"Division" to clarify the decision-making authority. (DAR
NOTE: The proposed new rule of R317-9 is found under DAR
No. 25633 in this Bulletin.)

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Section 19-5-104; and Title 63, Chapter 46b

ANTICIPATED COST OR SAVINGS TO:

« THE STATE BUDGET: The proposed amendments bring the
Division's rules into concert with current definitions and
practices established by the Administrative Procedures Act.

No costs or savings to state budget are associated with the
proposed amendments.

«* LOCAL GOVERNMENTS: The proposed amendments bring the
Division's rules into concert with current definitions and
practices established by the Administrative Procedures Act.
No costs or savings to local government are associated with
the proposed amendments.

< OTHER PERSONS: The proposed amendments bring the
Division's rules into concert with current definitions and
practices established by the Administrative Procedures Act.
No costs or savings to other persons are associated with the
proposed amendments.

COMPLIANCE COSTS FOR AFFECTED PERSONS: The compliance
costs for affected persons will not change since the rule
implements current statutory and regulatory requirements.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: The proposed changes in this
rule will have no fiscal impact on businesses beyond the
current statutory and regulatory impact.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

ENVIRONMENTAL QUALITY

WATER QUALITY

CANNON HEALTH BLDG

288 N 1460 W

SALT LAKE CITY UT 84116-3231, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Dave Wham at the above address, by phone at 801-538-
6052, by FAX at 801-538-6016, or by Internet E-mail at
dwham@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 12/31/2002.

THIS RULE MAY BECOME EFFECTIVE ON: 01/20/2003

AuUTHORIZED BY: Don Ostler, Director

R317. Environmental Quality, Water Quality.

R317-11.  Certification Required to Design, Inspect and
Maintain Underground Wastewater Disposal Systems, or
Conduct Percolation and Soil Tests for Underground
Wastewater Disposal Systems.

R317-11-2. Definitions.

2.1. "Alternative onsite wastewater system" means a system
for treatment and disposal of domestic wastewater or wastes which
consists of a building sewer, a septic tank or other sewage treatment
or storage unit, and a disposal facility or method which is not a
conventional system; but not including a surface discharge to the
waters of the state.

2.2. "Board" means the Utah Water Quality Board.
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2.3.  "Certificate" means a certificate issued by the
[Bivisten|Executive Secretary stating that the recipient has met the
minimum requirements to be certified as described in this rule.

2.4. "Conventional system" means an onsite wastewater
system which consists of a building sewer, a septic tank, and an
absorption system consisting of a standard trench, a shallow trench
with capping fill, a chambered trench, a deep wall trench, a seepage
pit, or an absorption bed.

2.5. "Division" means the Utah Division of Water Quality.

2.6. "Executive Secretary" means the Executive Secretary of
the Utah Water Quality Board.

2.7. "Training Center" means the Utah On-site Wastewater
Treatment Training Center which has been designated by the
[Bivision—of-WaterQuality|Executive Secretary for training and
administration of examinations for certification of persons who
design, inspect, maintain, or conduct soil and percolation tests for
underground wastewater disposal systems.

2.8. "Underground Wastewater Disposal System" means a
system for underground disposal of domestic wastewater. It usually
consists of a building sewer, a septic tank, and an absorption system.

It includes onsite wastewater systems and large underground
wastewater disposal systems.

R317-11-5. Qualifications for Certification.

5.1. Soil Evaluation and Percolation Testing. In order to be
certified, a person must:

A. Attend a training course provided by the Training Center
specifically for the purposes of certification;

B. Successfully pass an examination to be given at the
conclusion of the training course.

5.2. Design, Inspection and Maintenance of Conventional
Systems. In order to be certified, a person must:

A. Attend a training course provided by the Training Center
specifically for the purposes of certification;

B. Successfully pass an examination to be given at the
conclusion of the training course.

C. Be certified for soil evaluation and percolation testing.

5.3. Design, Inspection and Maintenance of Alternative
Systems. In order to be certified, a person must:

A. Attend training courses for both conventional and
alternative systems, provided by the Training Center specifically for
the purposes of certification.

B. Successfully pass an examination to be given at the
conclusion of the training course.

C. Be certified for soil evaluation and percolation testing, and
certified for design, inspection and maintenance of conventional
systems

5.4. An environmental health scientist licensed under Title 58,
Chapter 20a, Environmental Health Scientist Act, who has at least
one year of experience in soils evaluation and percolation testing,
and/or the design, inspection and maintenance of underground
wastewater disposal systems, is qualified by rule and is not required
to obtain the training or be tested as required in this section.
Evidence of experlence approprlate to the class of cemﬁcatlon must
be provided to the [

Divisten|Executive Secretary. After July 1, 2003, the required
experience must be under the supervision of a person certified under
this program.

5.5. A professional engineer licensed under Title 58, Chapter
22, Professional Engineers and Professional Land Surveyors
Licensing Act, who has received education or experience related to

soils evaluation and percolation testing, and/or the design, inspection
and maintenance of wastewater disposal systems, is qualified by rule
and is not required to obtain the training or be tested as required in
this section. Evidence of education appropriate to the class of
certification must be provided to the [Pivision-or-otherentity-as
designated-by-the Divisien|Executive Secretary.

5.6. A licensed contractor, who has five or more years of
experience installing underground wastewater disposal systems,
including performing soils evaluations and percolation tests, and/or
the design, inspection and maintenance of underground wastewater
disposal systems, is qualified by rule and is not required to obtain
the training or be tested as required in this section. Evidence of
experience appropriate to the class of certification must be provided

to the [Pivision—or—other—entity —as—designated—by—the
Divisien|Executive Secretary.

R317-11-6. Application for Certification.

6.1. In order to be certified by training and examination, a
person must register for a training course with the Training Center.
Upon successful completion of the training and testing, the person
must submit an application to the [Division—ef Water
Quality|Executive Secretary on forms provided by the Division,
along with payment of applicable fees.

6.2. In order to be certified when qualified by rule, a person
must submit an application to the  [Divisiton—ef Water
Quality|Executive Secretary, on forms provided by the Division,
along with payment of applicable fees.

R317-11-7. Training and Examinations.

Training will be provided by the Training Center.
Examinations will be given at the conclusion of each training
session. Training will be provided at least twice per year, but may
be given more often depending on the need. Persons who have
received training from the USU Training Center since January 1,
1999, will not be required to repeat such training. However, they
still must take and pass the examination at the times and places
designated by the Training Center.

R317-11-8. Certificates.

8.1. For those required to be trained and tested in order to be
certified, certificates will be issued by the [Bivisten]Executive
Secretary upon receiving application including evidence that the
person has received the required training and successfully passed the
examination.

8.2. For those who are qualified by rule based on licensing,
education, and/or experience, a certificate will be issued by the
[Bivisten]Executive Secretary upon receipt of the application and
evidence that the requirements of R317-11-5 above have been met.

R317-11-9. Renewal of Certification.

9.1. For those certified at Level 1 for soils evaluation and
percolation testing, or Level 2 for design, inspection and
maintenance of conventional underground wastewater disposal
systems, certification will be valid for a period of five years from the
date of issuance of a certificate under R317-11-8 above. For those
certified at Level 3 for design, inspection and maintenance of
alternative underground wastewater disposal systems, certification
will be valid for a period of two years from the date of issuance of a
certificate under R317-11-8 above. Certificate renewal will be
required of those certified based on training/testing and those

UTAH STATE BULLETIN, December 1, 2002, Vol. 2002, No. 23

81



NOTICES OF PROPOSED RULES

DAR File No. 25644

certified based on licensing, education and/or experience. Renewal
of a certificate may be obtained by:

A. Making application to the [Bivisien]Executive Secretary
along with payment of applicable fees, and

B. Showing evidence of successfully completing a refresher
course as provided by the Training Center, or other training

approved by the [Diviston-efWater Quality|Executive Secretary.[

R317-11-1[4]0. Suspension or Revocation of Certification.
1[1]0.1. [Anindividualmay-have his-certificate-suspended-or

—H-2—]Grounds for suspending or revoking [eertification]a
person's certificate may be any of the following:

A. Demonstrated disregard for the public health and safety;

B. Misrepresentation or falsification of information or reports
submitted to the Division;

C. Cheating on a certification exam;

D. Falsely obtaining or altering a certificate; or

E. Incompetence, misconduct or gross negligence in the
performance of work done pursuant to the certification.

11.[3]2. Suspension or revocation may result where it is shown
that the circumstances and events relative to the work done pursuant
to the certification were under the individual's jurisdiction and
control. Circumstances beyond the control of an individual shall not
be grounds for a suspension or revocation action.|

R317-11-1]2]1. Certification Requirements and Effective Dates.

After January 1, 2002, no person shall design, inspect,
maintain, or conduct percolation or soil tests for an underground
wastewater disposal system without first obtaining certification from
the [Beard]Executive Secretary. However, if a person has submitted
an application to be certified, or has registered for training at the
Training Center, prior to January 1, 2002, they are considered to be
temporarily certified for purposes of this rule, and subject to R317-4
and any local health department requirements, until their application
is acted upon or July 1, 2002, whichever is earlier. If a person has
submitted an application to be certified, or has registered for training
at the Training Center, after January 1, 2002, but before July 1,
2002, they are also considered to be temporarily certified for
purposes of this rule, and subject to R317-4 and any local health
department requirements, but only from the date of training
registration or submittal of the application for certification until their

application is acted upon or July 1, 2002, whichever is earlier. In no
event shall any person be considered to be certified after July 1,
2002, unless they have successfully completed training and testing,
if required, and received a certification from the [Beard]Executive

Secretary.

KEY: waste water, occupational licensing
[Oetober23;2001]2003

19-5-104

v v

Human Services, Administration,
Administrative Services, Licensing

R501-12
Child Foster Care

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE No.: 25644
FiLED: 11/15/2002, 11:03

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE CHANGE: The
changes are for clarification and redefinition of terms.

SUMMARY OF THE RULE OR CHANGE: The changes include:
clearer explanation of rules, some work changes and
recommendations, and clarification of fire arm safety in home.

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Sections 62A-2-101 through 62A-2-121

ANTICIPATED COST OR SAVINGS TO:

«* THE STATE BUDGET: Because it changes are just clarification,
no cost is anticipated to the budget except maybe in the cost
of the printing.

<+ LOCAL GOVERNMENTS: There is no anticipated cost for local
governments because it does not apply to local governments.
< OTHER PERSONS: No anticipated cost for individuals other
than for upgrading first aid equipment.

COMPLIANCE COSTS FOR AFFECTED PERSONS: No anticipated
cost for business or corporations because this is just a
clarification of the rule.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: There would be no impact on
businesses. This rule does not affect businesses.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

HUMAN SERVICES

ADMINISTRATION, ADMINISTRATIVE SERVICES,

LICENSING

120 N 200 W

SALT LAKE CITY UT 84103-1500, or

at the Division of Administrative Rules.
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DIRECT QUESTIONS REGARDING THIS RULE TO:
Jan Bohi at the above address, by phone at 801-538-4153, by
FAX at 801-538-4553, or by Internet E-mail at joohi@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 12/31/2002.

THIS RULE MAY BECOME EFFECTIVE ON: 01/01/2003

AUTHORIZED BY: Ken Stettler, Director

R501. Human Services, Administration, Administrative
Services, Licensing.

R501-12. Child Foster Care.

R501-12-1. Authority.

Pursuant to 62A-2-101 et seq., the Office of Licensing,[
hereinafterreferred-to—as—Offiee;] shall license child foster care
services according to the following rules. Child foster care services
are provided pursuant to 62A-4a-106 for the Division of Child and
Family Services, hereinafter referred to as DCFS, and 62A-7-104 for
the Division of Youth Corrections, hereinafter referred to as DYC.

R501-12-2. Purpose Statement.

The purpose of these rules is to establish the minimum
requirements for licensure of child foster homes and proctor homes
for children in the custody of the Department of Human Services,
herein after referred to as DHS. Rules applying to child foster care
are also applicable to proctor care unless otherwise specified below.

R501-12-3. Definitions.

A. "Child foster care" means the provision of care which is
conductive to the physical, social, emotional and mental health of
children or adjudicated youth who are temporarily unable to remain
in their own homes.

B. "Proctor care" means the provision of foster care for only
one youth at a time placed in a licensed foster home. The youth
shall be adjudicated to the custody of DYC.

C. "Foster care agency" is any authorized licensed private
agency certifying providers for foster care services, hereinafter
referred to as Agency.

D. "Child" means anyone under 18 years of age with the
exception of DYC proctor care where custody and guardianship may
be maintained to 21 years of age.

R501-12-4. Licensing and Renewal.

A. Application: An individual or legally married couple age
21 and over may apply to be foster parents. The applicant shall be
provided with an application and a copy of the foster care licensing
rules. The application shall require the applicant to list each
member of the applicant's household.

B. Medical Information:

1. At the time of application, each potential foster parent shall
obtain and submit to the Agency or the Office_of Licensing, a
medical reference letter, completed by a licensed health care
professional, which assesses the physical ability of the individual to
be a foster parent. On an annual basis thereafter, each foster parent
shall submit a personal health status statement.

2. A psychological examination of a potential or current foster
parent may be required by the Office of Licensing or the Agency if
there are questions regarding the individual's mental [stability]status
which may impair functioning as a foster parent. The psychological
examination shall be arranged and paid for by the foster parent.

C. References:

The applicant shall submit the names of no more than four
individuals, two not related and one related.[te-the-applieant] who
may be contacted by the Agency or the Office of Licensing for a
reference. [Fhe—snamed|These individuals, [saeh—as—neighbers;
sehoolpersonnel-orelergy;-[shall be knowledgeable of the ability of
the potential foster parents to nurture children. Three acceptable
letters of reference must be received by the Agency or the Office of
Licensing before a license will be issued.

D. Background Screening:

1. Pursuant to 62A-2-120_and R501-14, criminal background
screening, referred to as CBS, requires that all child foster care
applicants or persons 18 years of age or older living in the home
must have the criminal background screening successfully
completed. This shall be completed on initial home approval and

yearly thereafter. [—Lﬂ—aeee%daﬂe%qﬂ+62—A—2—l—29,—sﬁappheaﬂt—eaﬂ
. . ;

d
2. Pursuant to 62A-2-121_and R501-18, [the-]child abuse and
neglect licensing data base shall also be screened for each applicant
or persons 18 years of age or older living in the home to see if a
report of a severe[aleged] type of abuse and neglect has been
substantiated_by the Juvenile Court. This shall be done on initial

home approval and yearly thereafter.|

. i 6 : cotlowi :
: Lexploitation,
. .]] . ? ? ’
—5)—<chronic-orseverenegleet:

E. Home Study: There shall be a current home study report on
record prepared, or reviewed and signed off, by a licensed Social
Worker. A home study shall be completed for each potential foster
home. The home study shall be updated annually with a home visit.

F. Provider Code of Conduct: Each foster care applicant shall
read, abide by, and sign a current copy of the DHS Provider Code of
Conduct.

G. Training: Each foster care applicant shall complete the
required pre-service training as specified in R501-12-5 prior to
receiving a license.

H. Approval or Denial:

1. Following pre-service training and submission of all
required documentation, the home study and an assessment of an
applicant shall be completed.

2. A license shall be issued for applicants who meet Foster

Care Llcensmg Rules [—I—H—add—tﬁeﬂ—the—appl—teaﬂts—sha-l—l—be
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3. The decision to approve or deny the applicant shall be made
on the basis of [ebservable-]facts, health and safety factors, and the
professional judgement of the Agency or the Office of
Licensing.[regarding the-safety-and-sanitation-conditions—of-the
home:]

4. No person may be denied a foster care license on the basis
of race, color, or national origin of the person, or a child, involved,
pursuant to the Social Security Act, Section 471(a)(18)(A).

5. The provider shall be evaluated annually for compliance
with foster care rules when renewing a license.

6. Kinship and Specific Home Approval: An applicant may be
licensed for placement of one specific child or sibling group. The
home study shall be completed and all licensing requirements met.
This license is valid for the duration of the specific placement only
and must be renewed annually.

7. Licensure approval is not a guarantee that a child will be
placed in the home. Additional requirements for adoptive parents
and adoptive assessments for children in State custody are included
in R512-41(3)(4).

8. Providers shall not be licensed or certified to provide foster
care for children in the same home in which they are providing child
care, as defined in UCA 26-39-102, or a licensed human service
program, as defined in UCA 62A-2-101.

9. The Office Director or designee may grant a time limited[a]
variance to a rule if it is in the best interest of the specific child and
addresses how basic health and safety requirements shall be
maintained in accordance with R501-1-8.

10. All providers shall report any major changes [aststed-ina-
threugh-e-| in their lives to the Office of Licensing or Agency within
48 hours. These changes shall be re-evaluated within one month of
the change by the Office of Licensing or Agency. A major change
in the lives of the foster parents shall include, but is not limited to
the following;

a. death or serious illness among the members of the foster
family,

b. separation or divorce,

c. loss of employment,

d. change of residence, or

e. suspected abuse or neglect of any child in the foster home.

R501-12-5. Training.

A. Applicants shall attend training required and approved by
the applicable DHS Division or other approved entity and submit
verification of completed training to the Office of Licensing or
Agency_annually.

B. Atleast one spouse shall complete the entire training series
in order for the home to be licensed. The other spouse shall attend at
least one third of the training.

C. Providers associated with an Agency that is contracted to
provide foster care or proctor care services shall meet the training
requirements specified by the contract.

R501-12-6. Foster Parent Requirements.

A. Personal characteristics of foster parents shall include the
following:

1. Foster parents shall be in good health, able to provide for the
physical and emotional [eare-te]needs of the child.

2. Foster parents shall be emotionally stable and responsible
persons over 21 years of age. Legally married couples and single
individuals, may be foster parents.

3. Foster parents shall document and verify legal residential
status when appropriate.

[3]4. Foster parents shall have the ability to help the child grow
and change in behavior.

[4]5. Foster parents shall not be dependent on the foster care
payment for their expenses beyond those associated with foster care,
and shall allocate funds as directed by Division policy. Verification
of income shall be submitted with the application to the Office of
Licensing or Agency on an annual basis.

[5]6. Division employees shall not be approved as foster
parents to care for children in the custody of their respective
Divisions. An employee may provide care for children in the
custody of a different Division with approval of the Regional
Director in accordance with DHS conflict of interest policy.

[6]7. Owners, directors, and members of the governing body
for foster care agencies shall not serve as foster parents.

[#]8. Foster parents shall follow Agency rules and work
cooperatively with the Agency, [State-]Courts, and law enforcement
officials.

B. Family Composition shall meet the following:

1. The number, ages, and gender of persons in the home shall
be taken into consideration as they may be affected by or have an
effect upon the child.

——=a]2. No more than two children under the age of two, shall
reside in a foster home, including natural children.

[6]3. No more than two non-ambulatory children shall be in a
foster home including infants under the age of two.

[¢]4. No more than four foster children shall be in any one
home.

[é]5. No more than one foster child shall be in any one home
designated for proctor care by agencies contracted with DYC.

R501-12-7. Physical Aspects of Home.

A. The foster home shall be located in a vicinity in which
school, church, recreation, and other community facilities are
reasonably available.

B. The physical facilities of the foster home shall be clean, in
good repair, and shall provide for normal comforts in accordance
with accepted community standards.

C. The foster home shall be free from health and fire hazards.
Each foster home shall have a working smoke detector on each floor
and at least one approved fire extinguisher. An approved fire
extinguisher shall be inspected annually and be a minimum of
2A:10BC five point, rated multi-purpose, dry chemical fire
extinguisher.

D. There shall be sufficient bedroom space to provide for the
following:

1. rooms are not shared by children of the opposite sex, except
infants under the age of two years,

2. children do not sleep in the parents' room, except infants
under the age of two years,

3. each child has his or her own solidly constructed bed
adequate to the child's size,

4. a minimum of 80 square feet is provided in a single
occupant bedroom and a minimum of 60 square feet per child is
provided in a multiple occupant bedroom excluding storage space,
and
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5. no more than four children are housed in a single bedroom.

E. Sleeping areas shall have a source of natural light and shall
be ventilated by mechanical means or equipped with a screened
window that opens.

F. Closet and dresser space shall be provided within the
bedroom for the children's personal possessions and for a reasonable
degree of privacy.

G. There shall be adequate indoor and outdoor space for
recreational activities.

H. Foster homes shall offer sufficiently balanced meals to meet
the child's needs.

I. All indoor and outdoor areas shall be maintained to ensure a
safe physical environment.

J. Areas determined to be unsafe, including but not limited to,

B. Foster parents shall have a written plan for medical
emergencies, including arrangements for medical transportation,
treatment and care.

C. Foster parents shall immediately report any serious illness,
injury or death of a foster child to the appropriate Division or
Agency and the Office_of Licensing.

R501-12-10. Infectious Disease.

Foster parents shall [abide-bypeliciesand procedures-designed
te]contact their local health department for assistance in preventing
or controlling infectious and communicable diseases in the home._In
the event of an infectious or communicable disease outbreak, foster
parents shall follow specific instructions given by the local health
department.

steep grades, cliffs, open pits, swimming pools, hot tubs, high
voltage boosters, or high speed roads, shall be fenced off or have
natural barriers.

K. Equipment: All furniture and equipment shall be
maintained in a clean and safe condition. Furniture and equipment
shall be of sufficient quantity, variety, and quality to meet individual
needs.

L. Exits: There shall be at least two means of exit on each
level of the foster home.

R501-12-8. Safety.

A. Foster families shall conduct [and-deeument-|fire drills at
least quarterly and provide documentation to the Office of Licensing
and Agency.

B. Foster parents shall provide and document training to
children regarding response to fire warnings and other instructions
for life safety.

C. The foster home shall have a telephone. Telephone
numbers for emergency assistance shall be posted next to the
telephone.

D. The foster home shall have an adequately supplied first aid
kit such as recommended by the American Red Cross.

E. Foster parents who have firearms or ammunition shall assure
that they are inaccessible to children at all times. Firearms and
ammunition that are stored together shall be kept securely locked in
security vaults or locked cases, not in glass fronted display cases.
Firearms that are stored in display cases shall be rendered inoperable
with trigger locks, bolts removed or other disabling methods.
Ammunition for those firearms shall be kept securely locked in a
separate location._This does not restrict constitutional or statutory
rights regarding concealed weapons permits, pursuant to UCA 53-5-
701 et seq.

F. No firearms shall be allowed in foster homes that contract
with DYC.

G. Foster parents who have alcoholic beverages in their home
shall assure that the beverages are kept inaccessible to children at all
times.

H. There shall be locked storage for hazardous chemicals and
materials.

R501-12-9. Emergency Plans.
A. Foster parents shall have a written plan of action for
emergencies and disaster to include the following:
1. evacuation with a pre-arranged site for relocation,
2. transportation and relocation of children when necessary,
3. supervision of children after evacuation or relocation, and
4. notification of appropriate authorities.

R501-12-11. Medication.

A. Foster parents shall administer prescribed medication,
according to the written directions of a licensed physician. Medicine
shall only be given to the child for whom it was prescribed.

B. Medication shall not be discontinued without the approval
of the licensed physician, side effects shall be reported to the
licensed physician.

C. Non-prescriptive medications may be administered by foster
parents according to manufacturer's instructions.

D. Medications shall not be administered by the foster child.

E. Medication shall not be used for behavior management or
restraint unless prescribed by a licensed physician with notification
to the Division or Agency worker.

F. There shall be locked storage for medication.

R501-12-12. Transportation.

A. Foster parents shall provide [rentine-|transportation. In
case of an emergency a means of transportation shall be arranged by
the foster parents.

B. Drivers of vehicles shall have a valid Utah Drivers License
and follow safety requirements of the State.

C. Transportation shall be provided in an enclosed vehicle
which has been safety inspected and equipped with seatbelts and an
appropriate restraint for infants and young children.

D. An emergency telephone number shall be in the vehicle
used to transport children.

E. Each vehicle shall be equipped with an adequately supplied
first aid kit such as recommended by the American Red Cross.

R501-12-13. Behavior Management.

A. Foster parents shall provide [apprepriate-]supervision at all
times.

B. Foster parents shall not use, nor permit the use of corporal
punishment, physical or chemical restraint, infliction of bodily harm
or discomfort, deprivation of meals, rest or visits with family,
humiliating or frightening methods to control the actions of children.

C. The foster parents' methods of discipline shall be
constructive. In exercising discipline, the child's age, emotional
make-up, intelligence and past experiences shall be considered.

D. Passive restraint shall be used only in behaviorally related
situations as a temporary means of physical containment to protect
the child, other persons, or property from harm. Passive restraint
shall not be associated with punishment in any way.

E. Foster parents shall inform the Division or Agency worker
of any extreme or repeated behavioral problems of a child placed in
the foster home.
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R501-12-14. Child's Rights in Foster Care.

A. The foster parent shall adhere to the following:

1. allow the child to eat meals with the family, and to eat the
same food as the family unless the child has a special prescribed
diet,

2. allow the child to participate in family activities,

3. protect privacy of information,

4. not make copies of the child's records,

5. explain the child's responsibilities, including household
tasks, privileges, and rules of conduct,

6. not allow discrimination,

7. treat the child with dignity,

8. allow the child to communicate with family, attorney,
physician, clergyman, and others, except where documented
otherwise,

9. follow visitation rights as provided by DHS or Agency
worker,

10. allow the child to send and receive mail providing that
security and general health and safety requirements are met, foster
parents may only censor or monitor a foster child's mail or phone
calls by court order,

11. provide for personal needs and clothing allowance, and

12. respect the child's religious and cultural practices.

R501-12-15. Record Keeping.
A. Foster parents shall maintain the following:
1. current license certificate,
. copy of each contract with DHS,
. record of money provided to each foster child,
. record of expenditures for each foster child, and
5. documentation of special need payments on behalf of the
foster child.
[B—FEesterparentsshallmatntain-the-eut-ef-home placement

A WD

of the-child:
—bBI]B. The Office of Licensing and Agency staff shall maintain

a separate record for each child foster care home or Agency.

KEY: licensing, human services, foster care

[Fuly12:2002]2003
62A-2-101 et seq.

v v

Insurance, Administration

R590-160

Administrative Proceedings

NOTICE OF PROPOSED RULE
(Amendment)
DAR FiLE No.: 25643
FiLep: 11/15/2002, 10:06

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE CHANGE: Clarify
certain provisions of the rule.

SUMMARY OF THE RULE OR CHANGE: Some changes throughout
the rule are made to correct spelling and grammar. Changes
to Section R590-160-4 include: the disapproval of rates and
forms as an informal proceeding; provides that where no
disputed facts may exist or in minor violations of code or rules,
actions may be initiated as informal proceedings; and with the
elimination of Subsection R590-160-4(3), all other actions are
formal pursuant to Utah Administrative Proceedings Act
(UAPA). Changes to Section R590-160-5 include: changes
to the numbering system in the docket; clarifies when a
document is deemed filed; allows service on a party at any
address on file with the department; and clarifies when an
appeal for disqualification for bias of a presiding officer may
be made. Changes in Section R590-160-6 include: the
correction of the numbering to make it uniform throughout the
rule; and clarifies when an order is final. Changes to Section
R590-160-7 clarify that failure to request a hearing in an
informal proceeding is considered a failure to exhaust
administrative remedies, and clarify when an order and
informal proceeding is final. Changes in Section R590-160-8
clarify that agency review is not available in an informal
proceeding that becomes final without a hearing; and clarify
the procedure for requesting and granting, or denying a stay
of an order pending agency review. Section R590-10-11 is
new and provides 45 days to comply with the rule from the
effective date of these changes.

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Sections 31A-2-201, 63-46b-1, and 63-46b-5; and Title
63, Chapter 46b

ANTICIPATED COST OR SAVINGS TO:

< THE STATE BUDGET: The changes to this rule will not create
any savings or cost to the state budget. The department will
not be required to do any more or any less work and insurers
will not be required to change any of their forms and make
filings with the department.

«* LOCAL GOVERNMENTS: This rule and the changes to it will
have no impact on local government since it deals with how
the department conducts administrative proceedings when
dealing with insureds and others who have violated the state
Insurance Code or rules.

<+ OTHER PERSONS: This rule will have no fiscal impact on
anyone outside of the department. The changes simply clarify
how hearing proceedings are handled. It will not increase or
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decrease the number of people involved in administrative
proceedings.

COMPLIANCE COSTS FOR AFFECTED PERSONS: This rule will have
no fiscal impact on anyone outside of the department. The
changes simply clarify how hearing proceedings are handled.
It will not increase or decrease the number of people involved
in administrative proceedings.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: These changes will have no
fiscal impact on businesses in Utah.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

INSURANCE

ADMINISTRATION

Room 3110 STATE OFFICE BLDG

450 N MAIN ST

SALT LAKE CITY UT 84114-1201, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Jilene Whitby at the above address, by phone at 801-538-
3803, by FAX at 801-538-3829, or by Internet E-mail at
jwhitby@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 12/31/2002

INTERESTED PERSONS MAY ATTEND A PUBLIC HEARING REGARDING
THIS RULE: 12/18/2002 at 9:00 AM, State Office Building
(behind the State Capitol), Room 1112, Salt Lake City, UT.
THIS RULE MAY BECOME EFFECTIVE ON: 01/02/2003

AUTHORIZED BY: Jilene Whitby, Information Specialist

R590. Insurance, Administration.
R590-160. Administrative Proceedings.
R590-160-1. Authority.
This rule is promulgated by the Insurance Commissioner under
the general authority granted under Subsection 31A-2-201(3)(a), [that

authorizes—rules—to-implement-the-provisions-of-the-Utah-Tnsurance
Ceode]and, Subsection 63-46b-1(6), [that-alews-the-establishment-of
rulesgoverning adjudicative proeeedings-and |Subsection 63-46b-5(1)
and other applicable sections of Chapter 46b of Title 63 providing for

rules governing adjudicative proceedings.

R590-160-2. Purpose and Scope.

This rule establishes rules governing the designation and conduct
of adjudicative proceedings before the insurance commissioner or his
designee. Public hearings under Section 63-46a-5 are not covered by
this rule.

R590-160-3. Definitions.
(1) "Complainant" is the Utah Insurance Department [ef
Insuranee-|in all actions against a licensee or other person who has been

alleged to have committed any act or omission in violation of the Utah
Insurance Code or Rules, or order of the commissioner.

(2) "Intervenor" means a person permitted to intervene in a
proceeding before the commissioner.

(3) "Petitioner" is a person seeking agency action.

(4) "Person" is defined in Subsection 31A-1-301[¢66)].

(5) "Respondent" means a person against whom an order or a
proceeding is directed.

(6) "Staft" means the Insurance Department staff. The staff shall
have the same rights as a party to the proceedings.

(7) "Presiding Officer" means the person designated by the
commissioner to decide adjudicative proceedings before the
commissioner, either generally or for a specific adjudicative
proceeding.

(8) "Department Representative" means the person who will
represent the interests of the Utah Insurance Department [efnsuranece
]in any administrative action before the commissioner.

(9) "Existing Disability" means any suspension, revocation or
limitation of a license or certificate of authority or any limitation on a
right to apply to the department for a license or certificate of authority.

R590-160-4. Designations of Proceedings.

(1) All actions pursuant to initial determinations upon
applications for a license or a certificate of authority, or any petition to
remove an existing disability, or an order disapproving a rate or
prohibiting the use of a form, are designated as informal adjudicative
proceedings.

(2) [Albactions thatseck o suspend keorimi -

>

license;—other—than—placing—a—license—on—probation,—are—formal
adjudieative—proeeedings]A proceeding may be commenced as an
informal proceeding by the department when it appears to the

department that no disputed issues may exist or in matters of technical
or minor violation of the code or rules.

(3) [Altotherageney-actionsareinformal:
—4)-]Any proceeding may be converted from a formal proceeding
to an informal proceeding or from an informal proceeding to a formal
proceeding upon motion of a party or sua sponte by the presiding
officer, subject to the provisions of Subsection 63-46b-4(3).

R590-160-5. Rules Applicable to All Proceedings.

(1) Liberal Construction. These rules shall be liberally construed
to secure just, speedy and economical determination of all issues
presented to the commissioner.

(2) Deviation from Rules. The commissioner or presiding officer
may permit a deviation from these rules insofar as he may find
compliance to be impracticable or unnecessary or for other good cause.

(3) Computation of Time. The time within which any act shall be
done, as herein provided, shall be computed by excluding the first day
and including the last unless the last day is Saturday, Sunday or a legal
holiday, and then it is excluded and the period runs until the end of the
next day that is not a Saturday, Sunday, or a legal holiday. When the
period of time prescribed or allowed is less than seven days,
intermediate Saturdays, Sundays and legal holidays shall be excluded
in the computation.

(4) Parties.

(a) Parties to a proceeding before the commissioner may be:

(1) Any person, including the Insurance Department, who has a
statutory right to be a party or any person who has a legally protected
interest or right in the subject matter that may be affected by the
proceeding.
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(if) Any person may become an intervening party when he has
established to the satisfaction of the commissioner or presiding officer
that he has a substantial interest in the subject matter of the proceeding
and that intervention will be relevant and material to the issues before
the commissioner;

(iii) The Insurance Department staff;

(iv) Other persons permitted by the commissioner or presiding
officer to enter an appearance.

(b) Classification. Participants in a proceeding shall be styled
"applicants", "petitioners", "complainants”, '"respondents", or
"intervenors", according to the nature of the proceeding and the relation
of the parties thereto.

(5) Appearances and Representation.

(a) Making an Appearance. A party enters his appearance by
filing an initial request for agency action or an initial response to a
notice of agency action at the beginning of the proceeding, giving his
name, address, telephone number, and stating his position or interest in
the proceeding.

(b) Representation of Parties. An attorney who is an active
member of the Utah State Bar may represent any party. An individual
who is a party to a proceeding may represent himself or herself. An
officer duly authorized by corporate resolution may represent a
corporation. A general partner may represent a partnership.

(c) An attorney or other authorized representative authorized in
Subsection R590-160-6(5)(b) above, if previous appearance has not
been entered, shall file a Notice of Appearance with the commissioner
or presiding officer no later than five days before any hearing at which
he shall appear.

(d) Insurance Department Staff. Members of the Insurance
Department staff may appear either in support of or in opposition to any
cause, or solely to discover and present facts pertinent to the issue.

(6) Pleadings.

(a) Pleadings Enumerated. Pleadings before the commissioner
shall consist of petitions, complaints, responsive pleadings, motions,
stipulations, affidavits, memoranda, orders, or other notices used by the
commissioner in initiating a proceeding.

(b) Docket Number. Upon the filing of a pleading initiating a
proceeding, the commissioner shall assign a docket number to the
proceeding that shall consist of [the]four [Jasttwe] digits of the year
that the pleading was filed followed by a dash and a number showing
its chronological position among the proceedings initiated during the
year, followed by a second dash and two letters designating the division
of the department initiating the action (example: Docket No. [93]2002-
100-EX).

(c) Title. Pleadings before the commissioner shall be titled in
substantially the following form:

(i)  Centered, heading: BEFORE THE INSURANCE
COMMISSIONER OF THE STATE OF UTAH,;

(i) Left margin, identification of parties: (COMPLAINANT:,
RESPONDENT:, PETITIONER;, etc.);

(iif) Right margin, identification of type of action: (NOTICE OF
HEARING, ORDER TO SHOW CAUSE, etc.);

(iv) Right margin, docket number.

(d) Size and Content of Pleadings. Pleadings shall be typewritten,
double-spaced on white 8-1/2 x 11-inch paper. They must identify the
proceedings by title and docket number, if known, and shall contain a
clear and concise statement of the matter relied upon as a basis for the
pleading, together with an appropriate request for relief when relief is
sought.

(e) Amendments to Pleadings. The presiding officer may allow
pleadings to be amended or corrected. Amendments to pleadings shall
be allowed in accordance with the Utah Rules of Civil Procedure.

(f) Signing of Pleadings. Pleadings shall be signed and dated by
the party or by the party's attorney or other authorized representative
and shall show the signer's address and telephone number. The
signature shall be deemed to be a certificate by the signer that the signer
has read the pleading and that, to the best of the signer's knowledge and
belief, there are good grounds in support of it.

(g) Petitions. All pleadings praying for affirmative relief (other
than applications, complaints, notices of adjudicative proceedings, or
responsive pleadings), including requests to intervene and requests for
rehearing shall be styled "petitions."

(h) Motions.

(1) No proceeding before the commissioner may be initiated by a
motion.

(i) Motions, other than at a hearing, shall be in writing and
submitted for ruling on either written or oral argument. The filing of
affidavits in support of the motions or in opposition thereto may be
permitted by the presiding officer. Oral motions may be allowed at a
hearing at the discretion of the presiding officer.

(iii) Any motion directed toward a hearing shall be filed ten days
prior to the date set for the hearing.

(7) Filing and Service.

(a) A document shall be deemed filed [wher]on the date it is
delivered to and stamped received by the department.

(b) An original and one copy of any pleading shall be filed with
the department and a copy served upon all other parties to the
proceeding. The presiding officer may direct that a copy of all
pleadings and other papers be made available by the party filing the
same to any person requesting copies thereof who the presiding officer
determines may be affected by the proceedings[-and-requests-copies
thereef].

(c) Service may be made upon any party or other person by
ordinary mail, by certified mail with return receipt requested, in
accordance with the Utah Rules of Civil Procedure, or by any person
specifically designated by the commissioner. Service upon licensees, if
by mail, shall be to the business address or other address on file with
the department.

(d) There shall appear on all documents required to be served a
Certificate of Service or Certificate of Mailing in substantially the
following form: I do hereby certify that on [the——day-ef——20
](date), I (served or mailed by regular mail or certified mail return
receipt requested, postage prepaid) (the original/a true and correct
copy) of the foregoing (document title) to (name and address), (signed).

(e) When any party has appeared by attorney or other authorized
representative, service upon the attorney or representative constitutes
service upon the party.

(8) Presiding Officers - Disqualification for Bias.

(a) Any party to a proceeding may move for the disqualification
of an assigned presiding officer by filing with the commissioner an
Affidavit of Bias alleging facts sufficient to support disqualification.

(b) The commissioner shall determine the issue of disqualification
as a part of the record of the case, and may request and receive [the]any
additional evidence or testimony as deemed necessary to make this
determination. The hearing will not proceed until the commissioner
makes this determination. No appeal shall be taken from the
commissioner's Order on the determination of disqualification for bias
except as part of an appeal of a [Einal-Order|final agency action.
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(i) If the commissioner finds that a motion for disqualification
was filed without a reasonable basis or good faith belief in the facts
asserted, the commissioner may order that the offending party be
subject to the appropriate sanctions as are authorized to be imposed by
statute or these rules.

(i) When a presiding officer is disqualified or it becomes
impractical for the presiding officer to continue, the commissioner shall
appoint another presiding officer.

(c) A presiding officer may at any time voluntarily disqualify
himself or herself.

(9) Ex Parte Contacts Prohibited. Except as to matters that by law
are subject to disposition on an ex parte basis, the commissioner and the
presiding officer involved in a hearing shall not have ex parte contact
with persons and parties, including staff members of the department
appearing as parties to a proceeding, directly or indirectly involved in
any matter that is the subject of a pending administrative proceeding
unless all parties are given notice and an opportunity to participate.

(10) Standard of Proof. All issues of fact in administrative
proceedings before the commissioner shall be decided upon the basis of
a preponderance of the evidence standard.

R590-160-6. Rules Applicable to Formal Proceedings.

Hearings.

([z] Conduct of Hearing. All hearings shall be conducted
pursuant to the provisions of Section 63-46b-8.

(2)[=] Continuance. If application is made to the presiding officer
within a reasonable time prior to the date of hearing, upon proper notice
to the other parties, the presiding officer may grant a motion for
continuance or other change in the time and place of hearing, upon
good cause shown. The presiding officer may also, for good cause,
continue a hearing in process if such continuance will not substantially
prejudice the rights of any party.

(3)[z] Public Hearings. Unless ordered by the presiding officer
for good cause, all hearings shall be open to the public.

(4)[=] Telephonic Testimony. The presiding officer may, when the
identity of a witness can be established with reasonable assurance, take
testimony telephonically. Telephonic testimony shall be taken under
conditions that permit all parties to hear the testimony and examine or
cross-examine the witness. It shall be within the discretion of the
presiding officer as to whether or not telephonic testimony shall be
allowed.

(5)[:] Record of Hearing.

(a)[z] Transcript of Hearing. Upon two days' notice, any party
may request that, at his own expense, a certified shorthand reporter be
used to record the proceedings. If such a transcript is made, the original
transcript of the proceeding shall be filed with the commissioner at no
cost to the commissioner. Parties wanting a copy of the certified
shorthand reporter's transcript may purchase it from the reporter at the
parties' own expense.

(b)[-] Recording Device. Unless otherwise ordered, the record of
the proceedings shall be made by means of a tape recorder or other
recording device. A duplicate copy of the tape, or other recording, will
be provided by the commissioner at the request and expense of any
party, providing that a copy of any transcription of any portion of the
record is given at no cost to the commissioner within ten days of
transcription.

(6)[z] Subpoenas and Fees.

(a) Subpoenas. The commissioner or the presiding officer may
issue subpoenas on his own motion or at the request of any party for the
production of evidence or the attendance of any person in a formal
adjudicative proceeding. Any subpoena so issued shall be served in

accordance with the Utah Rules of Civil Procedure or by a person
designated by the commissioner.

(b) Witness Fees. Each witness who appears before the
commissioner or the presiding officer shall be entitled to receive the
same fees and mileage allowed by law to witnesses in a district court, to
be paid by the party at whose request the witness is subpoenaed.
Witnesses appearing at the request of the commissioner shall be entitled
to payment from the funds appropriated for the use of the Insurance
Department. Any witness subpoenaed at the request of a party other
than the commissioner may, at the time of service of the subpoena,
demand one day's witness fee and mileage in advance and unless such
fee is tendered, that witness shall not be required to appear.

(7)[:] Discovery and Depositions. Discovery and motions
thereupon shall be in accordance with the Utah Rules of Civil
Procedure.

(8) At the close of the formal hearing, the presiding officer shall
issue an order based upon evidence presented in the hearing. The order
shall be final on the date the order is issued unless otherwise provided
in the order.

R590-160-7. Rules Applicable to Informal Proceedings.

(1) An informal proceeding may be commenced by the
department by [the-issuanee-of]issuing a Notice of Informal Proceeding
and Order [where]in cases when it appears to the department that there
are no disputed issues exist or in matters of technical or minor violation
of the code. The Order shall be based upon the information contained
in the files of the department, or known to the commissioner, and shall
constitute a "proposed order" that shall become final 15 days after
delivery or mailing to the respondent[s] unless a written request for a
hearing is received in the offices of the department prior to the
expiration of 15 days.

(2) Failure to request a hearing in an informal adjudicative
proceeding will be considered a failure to exhaust administrative
remedies.

([2]3) [Informalproceedingscommencedby-the filingof[When a
hearing is requested in an informal adjudicative proceeding, including a
request for [ageney-aetion]a hearing upon the denial of an application
for a license or certificate of authority, or a petition to remove an
existing disability, or [ eommeneedby]an order disapproving a rate or
prohibiting the [departmentand there-are-disputedissues|use of a form,
a [netiee|Notice of [Informal- Adjudieative Proeeeding|Hearing shall be

issued stating the matters to be decided and giving notice of the date,
time and place of an informal hearing [shalt]to be held.

([3]4) An informal hearing shall not be of record. Atan informal
hearing, the presiding officer may receive testimony, proffers of
evidence, affidavits and arguments relating to the issues to be decided
and may issue subpoenas requiring the attendance of witnesses or the
production of necessary evidence.

([4]5) At the close of the informal hearing, the presiding officer
shall issue an order based upon evidence in the department files and the
evidence or proffers of evidence received at the informal hearing._The
order shall be final on the date the order is issued unless otherwise
provided in the order.

R590-160-8. Agency Review.

(1) Agency review of an administrative proceeding[-netetherwise
final], except an informal proceeding that becomes final without a
request for a hearing pursuant to subsection 7(2), shall be available to
any party to such administrative proceeding by filing a petition for
review with the commissioner within 30 days of the date [ef |the [entry
of the-date-ef-an-]order is issued in that proceeding. Failure to seek
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agency review shall be considered a failure to exhaust administrative
remedies.

(2) Petitions for Review shall be filed in accordance with Section
63-46b-12.

(3) Review shall be conducted by the commissioner or a person
or persons he may designate, including members of department staff. If
the review is conducted by other than the commissioner, the persons
conducting the review shall recommend a disposition to the
commissioner who shall make the final decision and shall sign the
order.

4) Content ofa Request for Agency Rev1ew[—aﬁd—Sﬁbmiss+'eﬁ

élafeﬂﬂal—llreeeedéﬂg)].

(a) The content of a request for agency review shall be in
accordance with Subsection 63-46b-12(1)(b). The request for agency
review shall include a copy of the order, which is the subject of the
request.

(b)(1) A party requesting agency review shall set forth any factual
or legal basis in support of that request; and

(ii) may include supporting arguments and citation to appropriate
legal authority and:

(A) to the relevant portions of the record developed during the
adjudicative proceeding if the administrative proceeding being
reviewed is a formal proceeding; or

(B) to the relevant portions of the department's files if the
administrative proceeding being reviewed is an informal proceeding.

(c) Ifa party challenges a finding of fact in the order subject to
review, the party must demonstrate:

(i) based on the entire record, that the finding is not supported by
substantial evidence if the administrative proceeding being reviewed is
a formal proceeding; or

(i) based on the department's files, that the finding is not
supported by substantial evidence if the administrative proceeding
being reviewed is an informal proceeding.

(d) A party challenging a legal conclusion must support its
argument with citation to any relevant authority and also:

(i) cite to those portions of the record which are relevant to that
issue if the administrative proceeding being reviewed is a formal
proceeding; or

(ii) cite to those parts of the department's files which are relevant
to that issue if the administrative proceeding being reviewed is an
informal proceeding.

(e)(i) Ifthe grounds for agency review include any challenge to a
determination of fact or conclusion of law as unsupported by or
contrary to the evidence, the party seeking agency review shall:

(A) order and cause a transcript of the record relevant to such
finding or conclusion to be prepared if the administrative proceeding
being reviewed is a formal proceeding. R590-160-6.[A=5<](5)(b) shall
govern as to acquisition of hearing tapes for preparation of such
transcript; or

(B) reference in its request for agency review that no transcript or
hearing tapes are available if the administrative proceeding being
reviewed is an informal proceeding.

(i) When a request for agency review is filed under the
circumstances set forth under R590-160-8(4)(e)(i)(A), the party seeking
review shall certify that a transcript has been ordered and shall notify
the commissioner when the transcript will be available for filing with
the department.

(iif) The party seeking agency review shall bear the cost of the
transcript.

(iv) The commissioner may waive the requirement of preparation
of a written transcript and permit citation to the electronic tape
recording of such administrative proceeding upon appropriate motion
and a showing of reasonableness where such citation would not be
extensive and the costs and period of time in preparation of a written
transcript would be unduly burdensome in relation thereto.

(f) Failure to comply with this rule may result in dismissal of the
request for agency review.

(5) [Effeet]Request of [Eiling|Stay.

(a) Upon the timely filing of a request for agency review, the
party seeking review may request that the effective date of the order
subject to review be stayed pending the completion of review.[J{-a

YISt 1eryreq 1 d

(b) The department may oppose the request for a stay in writing

within 10 days from the date the stay is requested.[ Eailure-to-oppesea

D] In determlnmg whether to grant a request for a stay[-er-a
rmetion—oppesing—that request], the commissioner shall review the
request and any opposing memorandum, and the findings of fact,
conclusions of law and order [t [ ]and determine whether [gfantiﬂg—]a
stay [weu sh 2 expe
threattolis in the best interest of the pubhc [hea}ﬂa—s&fe&aﬂd—wel-fafe]

If'the commissioner determines it is in the best interest of the public to
issue a stay, the commissioner may:

(i) . | I
stay-pending-a-finaldecision-on-the- motionfora-stay-|(i) issue a stay.
staying all or any part of the order pending agency review, or

([#i)i) [Theecommissionermay-alse-]issue a conditional stay by

imposing terms, conditions or restrictions on a party pending agency
review.

(d) The commissioner may also enter an interim order granting a
stay pending a final decision on the request for a stay.

(6) Memoranda.

(a) The commissioner may order or permit the parties to file
memoranda to assist in conducting agency review. Any memoranda
shall be filed consistent with these rules or as otherwise governed by
any scheduling order entered by the [the-Jlcommissioner or his designee.

(b)(1) When no transcript is available or if available has been
deemed unnecessary and waived by the commissioner in accordance
with R590-160-8(4)(e)(iv) to conduct agency review, any memoranda
supporting a request for such review shall be concurrently filed with the
request.

(ii) If a transcript is necessary to conduct agency review, any
supporting memoranda shall be filed no later than 15 days after the
filing of the transcript with the department.

(c) Any response in opposition to a request for agency review and
any memoranda supporting that response:

(i) shall be filed no later than 15 days from the filing of the
request for agency review when no transcript is available or necessary
to conduct agency review; or

(ii) shall be filed no later than 15 days from the filing of any
subsequent memoranda supporting the request for agency review if a
transcript is necessary to conduct agency review.

(d) Any final reply memoranda in support of the request for
agency review shall be filed no later than 5 days after the filing of a
response to the request for agency review and any memoranda
supporting that response.
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(7) Oral Argument.

The request for agency review or the response thereto shall state
whether oral argument is sought in conjunction with agency review.
The commissioner may order or permit oral argument if the
commissioner determines such argument is warranted to assist in
conducting agency review.

(8) Standard of Review.

The standards for agency review correspond to the standards for
judicial review of formal adjudicative proceedings, as set forth in
Subsection 63-46b-16(4).

(9) Order on Review.

(a) The order on review [shal-identify-the-effective-date-of the
orderand-|shall comply with the requirements of Subsection 63-46b-
12(6).

(b) An Order on Review may affirm, reverse or amend, in whole
or in part, the previous order, or remand for further proceedings or
hearing.

R590-160-9. Sanctions.

In the course of any proceeding the commissioner or presiding
officer may, by order, impose sanctions upon any party, parties, or their
counsel for contemptuous conduct in the hearing or for failure to
comply with any lawful order of the presiding officer or the
commissioner. Sanctions may include deferral or acceleration of
proceedings, exclusion of persons who cause disturbance of the
proceeding, or imposition of special conditions upon further
participation, including levy and payment of any forfeiture, special
costs or expenses incurred by the commissioner or by a party as a result
of noncompliance with lawful orders that were necessary to effective
conduct of a proceeding. In case of persistent and intentional disregard
of or noncompliance with rulings or orders, sanctions may include
resolution of designated issues against the position asserted by the
offending party where the contemptuous conduct or noncompliance is
found to have interfered with effective development of evidence
bearing on those issues. If'the conduct is by a representative of a party,
sanctions may include the exclusion of that representative from matters
before the commissioner.

R590-160-10. Enforcement Date.

The commissioner will begin enforcing the provisions of this rule
from the effective date of the rule

R590-160-11. Severability.

If any provision of this rule or the application thereof to any
person or situation is held invalid, the remainder of the rule and the
application of each provision to other persons or circumstances may not
be affected thereby.

KEY: insurance
[Nevember14;2000]2003

Notice of Continuation January 22, 1999
31A-2-201

63-46b-1

63-46b-5

v v

Insurance, Administration

R590-172

Notice to Uninsurable Applicants for
Health Insurance

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE No.: 25626
FiLED: 11/07/2002, 12:59

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE CHANGE: These
changes are being made to update our compliance with the
federal Health Insurance Portability and Accountability Act
(HIPAA).

SUMMARY OF THE RULE OR CHANGE: Wording is being added to
the rule for the denial letter, pointing prospective insureds to
the steps to follow to apply with the Comprehensive Health
Insurance Pool, and the process they are to follow if turned
down by the pool. A new Definitions section, R590-172-3, has
been added to which the definition of "health insurance" is
moved from the Section R590-172-4. A new Enforcement
Date section, R590-172-5, is added giving licensees 45 days
to comply with the new provisions of the rule.

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Section 31A-29-116

ANTICIPATED COST OR SAVINGS TO:

< THE STATE BUDGET: This rule will not create any additional
work or reduce the Insurance Department's work load so no
additional people will need to be hired or let go. Neither will
the rule require changes in policy forms that will need to be
filed with the department along with a filing fee that would be
directed into the General Fund.

«* LOCAL GOVERNMENTS: The changes in this rule will only
affect licensees of the department in their relationship with the
department and not with any relationship with local
governments.

< OTHER PERSONS: The changes made in the rule mirror
changes already made by the federal government and already
being complied with by insurance licensees. As a result this
will create no additional fiscal impact or savings over what
they may have already encountered complying with the
federal HIPAA law.

COMPLIANCE COSTS FOR AFFECTED PERSONS: The changes
made in the rule mirror changes already made by the federal
government and already being complied with by insurance
licensees. As a result this will create no additional fiscal
impact or savings over what they may have already
encountered complying with the federal HIPAA law.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: This rule will create no fiscal
impact on Utah businesses.
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THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

INSURANCE

ADMINISTRATION

Room 3110 STATE OFFICE BLDG

450 N MAIN ST

SALT LAKE CITY UT 84114-1201, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Jilene Whitby at the above address, by phone at 801-538-
3803, by FAX at 801-538-3829, or by Internet E-mail at
jwhitby@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 12/31/2002

INTERESTED PERSONS MAY ATTEND A PUBLIC HEARING REGARDING
THIS RULE: 12/11/2002 at 9:00 AM, State Office Building
(behind the State Capitol), Room 1112, Salt Lake City, UT.
THIS RULE MAY BECOME EFFECTIVE ON: 01/02/2003

AUTHORIZED BY: Jilene Whitby, Information Specialist

R590. Insurance, Administration.
R590-172. Notice to Uninsurable Applicants for Health
Insurance.
R590-172-1. Authority.

This rule is adopted pursuant to the provisions of Section 31A-
29-116.

R590-172-2. Scope.
This rule applies to all health insurers doing business in the
State of Utah.

R590-172-3. Definitions.

For the purpose of this rule the commissioner adopts the
definitions as particularly set forth in Section 31A-1-301 and in
addition, the following:

The term, "health insurance," is defined in Subsection 31A-29-
103(5)(a) as any hospital and medical expense-incurred policy:
nonprofit health care service plan contract, and health maintenance

organization subscriber contract. It does not include workers'
compensation insurance, automobile medical payment insurance, or

insurance under which benefits are payable with or without regard to
fault and which is required by law to be contained in any liability

insurance policy.

R590-172-[3]4. Rule.

Every health insurer writing health insurance in the State of
Utah will provide a written notice containing the following language
to each applicant for health insurance coverage that is denied
coverage by the insurer for reasons relating to health:

"You have been denied health insurance coverage due to a
health condition which is uninsurable. The Utah Comprehensive
Health Insurance Pool (HIP) was created to provide health insurance
to residents of Utah who are denied health insurance and who are

considered uninsurable. If you have lived in the State of Utah for 12
consecutive months prior to applying for insurance with this
company or you are an unmarried dependent child, 25-years of age
or younger, of a person who qualifies, you may be eligible for health
insurance coverage with the HIP.

"However, if you have not lived in the state of Utah for 12
consecutive months, but you are a Utah resident and you have had
18 months of continuous coverage with the most recent coverage
being through a group health plan, you may still be eligible for
health insurance coverage with the Utah Comprehensive Insurance
Pool.

"The preexisting waiting period will be waived if your previous
coverage was involuntarily terminated for reasons other than for
nonpayment of premium or fraud, and application for HIP is made
within 63 days of that termination. The amount of credit given will
depend on the length of time an applicant was previously covered
under that health insurance.

"If application for coverage with HIP is made within 30 days of
this denial letter and you are declined coverage with the pool, HIP
will issue a certificate of insurability and you may reapply for
coverage with this company within 30 days of the certificate date.

"To find out whether you qualify for pool coverage or to make
application for pool coverage, Salt Lake City area residents should
call 333-5573. Residents of other areas in Utah should call 1-800-
662-3398, toll free. The HIP's mailing address is P.O. Box 27797,
Salt Lake City, Utah 84127-0797."[

I ihealth 1 is defined in Sl (on3 LA

Hian ‘-" ,- A 4 a aya W . ~-‘ H
insuranee-pohiey:|

R590-172-5. Enforcement Date.

The commissioner will begin enforcing the revised provisions
of this rule 45 days from the effective date of the rule

R590-172-[4]6. Severability.

If a provision of this rule or its application to any person or
circumstance is for any reason held to be invalid, the remainder of
the rule and the application of such provisions [is]are not
[effeeted]affected.

KEY: insurance

[August10,2600]2003
Notice of Continuation June 15, 2000

31A-29-116

v v

Insurance, Administration

R590-199
Plan of Orderly Withdrawal Rule
Relating to Health Benefit Plans
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NOTICE OF PROPOSED RULE
(Amendment)
DAR FiLE No.: 25628
FiLep: 11/12/2002, 10:00

RULE ANALYSIS

PURPOSE OF THE RULE OR REASON FOR THE CHANGE: This rule is
being changed to comply with the requirements of S.B. 122,
passed during the 2002 General Session. This change
requires insurers to pay $50,000 to the Comprehensive Health
Insurance Pool when a health insurer withdraws from Utah's
health benefit plan market. (DAR NOTE: S.B. 122 is found at
UT L 2002 Ch 308, and was effective May 6, 2002.)

SUMMARY OF THE RULE OR CHANGE: This change for the Health
Benefit Plan market now includes a $50,000 withdrawal fee to
be paid to the Comprehensive Health Insurance Pool. Under
Section R590-199-3, the rule now includes all employer and
individual health benefit plans.

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Sections 31A-2-201, 31A-4-115, 31A-30-106, and 31A-
30-107

ANTICIPATED COST OR SAVINGS TO:

+ THE STATE BUDGET: There would be a $50,000 benefit to the
state whenever an insurance company withdraws from the
health insurance market in Utah. Previously, there was no fee
associated with a withdrawal.

< LOCAL GOVERNMENTS: This rule would involve licensees of
the department in their relationship to the Health Insurance
Pool only. It should have no affect on local governments.

% OTHER PERSONS: Health insurance carriers withdrawing from
Utah's health insurance market will be required to pay
$50,000 to the Comprehensive Health Insurance Pool. No
other persons should be affected by this change. So far this
year one health insurer has withdrawn from the health market,
last year there were five, and other years there have been no
withdrawals. It is impossible to determine how many will
withdraw in a given year.

COMPLIANCE COSTS FOR AFFECTED PERSONS: Health insurance
carriers withdrawing from Utah's health insurance market will
be required to pay $50,000 to the Comprehensive Health
Insurance Pool. No other persons should be affected by this
change. So far this year one health insurer has withdrawn
from the health market, last year there were five, and other
years there have been no withdrawals. It is impossible to
determine how many will withdraw in a given year.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: Health insurers will be the only
businesses impacted by this change. They will be required to
pay $50,000 if they decide to withdraw from the Utah health
insurance market.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

INSURANCE

ADMINISTRATION

Room 3110 STATE OFFICE BLDG

450 N MAIN ST
SALT LAKE CITY UT 84114-1201, or
at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Jilene Whitby at the above address, by phone at 801-538-
3803, by FAX at 801-538-3829, or by Internet E-mail at
jwhitby@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 12/31/2002

INTERESTED PERSONS MAY ATTEND A PUBLIC HEARING REGARDING
THIS RULE: 12/11/2002 at 10:00 AM, State Office Building
(behind the State Capitol), Room 1112, Salt Lake City, UT.
THIS RULE MAY BECOME EFFECTIVE ON: 01/02/2003

AUTHORIZED BY: Jilene Whitby, Information Specialist

R590. Insurance, Administration.
R590-199. Plan of Orderly Withdrawal Rule Relating to Health
Benefit Plans.
R590-199-1. Authority.

This rule is promulgated pursuant to Subsections 31A-2-201(3),
31A-4-115(8) and 31A-30-106(1)(k)(iii).and 31A-30-107.

R590-199-3. Applicability and Scope.
This rule applies to any insurer that provides health benefit plan
coverage to individuals or [smal-]lemployers.

R590-199-5. Plan of Orderly Withdrawal.

(1) A covered carrier and each affiliate of a covered carrier that
elects to nonrenew coverage under a health benefit plan in Utah
must file a plan of orderly withdrawal with the Utah insurance
commissioner explaining the process of nonrenewal. The plan must
be filed with the Utah insurance commissioner at the time advance
notice is given under Subsection 31A-30-107(1)(f)(i)_and must be
accompanied by a $50,000 withdrawal fee or proof of placement or
assumption of all business to another carrier. This fee is to be made
out to the Utah Comprehensive Health Insurance Pool. The plan of
orderly withdrawal is to include the following information:

(a) name and telephone number of company representative to
contact regarding the nonrenewal;

(b) list of all policy forms affected by the withdrawal;

(c) number of group or individual policies, or both, that are
currently in force;

(d) number of covered lives, include insured, spouse and
dependents, under individual health benefit plan policies;

() number of covered lives, include insured, spouse and
dependents, under small employer health benefit plans;

(f) number of COBRA or state extension policies and the
number of covered lives for each;

(g) copy of conversion plan and rates that will be offered in
accordance with Section 31A-22-703;

(h) copy of notice required by Subsection 31A-30-107(1)(f)(ii).

Such notice must inform the insured of their portability rights and
responsibilities;
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(1) service or coverage areas within the state, which indicates
withdrawal areas;

(j) list of all types of all insurance coverages offered in Utah by
line of business and the premium volume generated in the prior year;

(k) any reinsurance ceding arrangements relating to the health
benefit plans being nonrenewed;

() information relating to any waiver provided under
Subsection 31A-30-104(3)(a);

(m) list of all affiliated carriers as described in Subsection
31A-30-104(2);

(n) certification of compliance executed by the president of the
company stating that the withdrawing company is in compliance
with Sections 31A-30-101 through 31A-30-112 at the time the
election to withdraw is filed;

(o) certification executed by the president of the company that
its individual enrollment cap has been exceeded, if applicable;

(p) loss ratios for each form issued in Utah and the
methodology by which the loss ratio was calculated, including a
description of all assumptions made;

(q) certified actuarial analysis from a qualified actuary of the
impact that the withdrawal or nonrenewal will have on the
individual and small employer market in Utah;

(r) certified actuarial analysis from a qualified actuary of the
impact that withdrawal or nonrenewal will have on the Utah
Comprehensive Health Insurance Pool;

(s) actuarial certification from a qualified actuary certifying to
the level of liability related to the policies;

(t) detailed explanation of all efforts made to place business
that is to be nonrenewed with other carriers;

(u) any plans to nonrenew any other line of business in Utah in
the future;

(v) copy of the certificate of authority of the company and all
affiliates involved in the withdrawal; and

(w) demonstrate that all liabilities relating to the policies that
will be nonrenewed are fully satisfied or adequately reserved.

(2) Submit two copies of the plan of orderly withdrawal, one
copy to be filed and a second set to be returned to you, and a self
addressed return envelope.

(3) If both the written notice and a complete plan of orderly
withdrawal are not received, the partial submission will be returned
and not considered to have been received by the department.

KEY: insurance
[Fuly-215-2000]2003
31A-2-201
31A-4-115
31A-30-106
31A-30-107

v v

Insurance, Administration

R590-217

Fiduciary and Other Responsibilities of
Title Insurance Producers Providing
Escrow Services as Settlement Agents

NOTICE OF PROPOSED RULE
(New Rule)
DAR FiLE No.: 25642
FiLep: 11/15/2002, 09:13

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE CHANGE: The
purpose of this rule is to define the fiduciary responsibilities of
title insurance producers when engaging in the escrow
business under the authority granted in Section 31A-23-307
and to identify those practices which the commissioner finds
are harmful to the public interest.

SUMMARY OF THE RULE OR CHANGE: The rule applies to title
insurance producers providing escrow services. It outlines the
fiduciary responsibilities the commissioner finds relevant when
performing escrow services. The rule provides for a 45-day
window after the effective date of the rule for compliance.

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Sections 31A-2-201 and 31A-23-307

ANTICIPATED COST OR SAVINGS TO:

< THE STATE BUDGET: The changes to this rule will not create
any savings or cost to the state budget. The department will
not be required to do any more or any less work and insurers
will not be required to change any of their forms and make
filings with the department.

“ LOCAL GOVERNMENTS: This rule and the changes to it will
have no impact on local government since it deals with
department licensees.

< OTHER PERSONS: This rule can be implemented immediately
without cost to licensees or consumers. There may be an
effect on the income of a licensee. This rule no longer allows
two title insurance producers to act as escrow agents for a
single transaction. This will affect both title insurance
producers financially. One will get the entire fee, rather than a
portion of it, and the other will get none of the fee. This will
not impact insurers and therefore should not affect their rates
to the consumer.

COMPLIANCE COSTS FOR AFFECTED PERSONS: This rule can be
implemented immediately without cost to licensees or
consumers. There may be an effect on the income of a
licensee. This rule no longer allows two title insurance
producers to act as escrow agents for a single transaction.
This will affect both title insurance producers financially. One
will get the entire fee, rather than a portion of it, and the other
will get none of the fee. This will not impact insurers and
therefore should not affect their rates to the consumer.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: The cost of the fees for the title
and escrow services will be the same but as a result of this
rule, those fees will be directed to one party instead of two.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

INSURANCE

ADMINISTRATION

Room 3110 STATE OFFICE BLDG
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450 N MAIN ST
SALT LAKE CITY UT 84114-1201, or
at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Jilene Whitby at the above address, by phone at 801-538-
3803, by FAX at 801-538-3829, or by Internet E-mail at
jwhitby@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 12/31/2002

INTERESTED PERSONS MAY ATTEND A PUBLIC HEARING REGARDING
THIS RULE: 12/17/2002 at 9:00 AM, State Capitol, Room 303,
Salt Lake City, UT.

THIS RULE MAY BECOME EFFECTIVE ON: 01/02/2003

AUTHORIZED BY: Jilene Whitby, Information Specialist

R590. Insurance Administration.
R590-217. Fiduciary and Other Responsibilities of Title Insurance

(5) "Settlement" means all acts by a settlement agent to disburse
funds, records documents, deliver escrow items, or other acts necessary
to conclude the escrow upon completion of all required conditions
precedent by the parties to the escrow.

R590-217-5. Title Insurance Producers Acting as Settlement
Agents.

The commissioner finds that in providing escrow services, a
settlement agent assumes a fiduciary role to all parties to the escrow
and is held to a high standard of care in dealing with all of the parties to
the escrow. The commissioner further finds that a settlement agent[ /s
failure to realize and fulfill the fiduciary and other duties outlined
below constitutes a material threat to the public and violates the
purposes of the insurance code as outlined in Section 31A-1-102.

(1) A title insurance producer may act as a settlement agent
pursuant to Section 31A-23-307 provided:

(a) the settlement agent is designated by an agency that has a
contract, or the settlement agent has a contract, with a title insurer
qualified to transact title insurance business in Utah which
acknowledges that Insurer( s liability imposed by Sections 31A-23-308
and 31A-23-311;and

(b) the settlement agent acts as the neutral, independent third
party; exercises proper fiduciary responsibility to all of the parties to the
escrow; and maintains the transaction file; and

(c) the settlement agent shall not engage in a split closing

Producers Providing Escrow Services as Settlement Agents.
R590-217-1. Authority.
This rule is promulgated pursuant to Subsection 31A-2-201(3)(a),

in which the commissioner is empowered to make rules to implement

because, in acting to fulfill the terms of the escrow, engaging in a split
closing violates the fiduciary responsibilities of a settlement agent; and

(d) the settlement agent must be solely designated for the specific
escrow by a written agreement, executed by the parties, and must retain

the Insurance Code, and pursuant to the specific authority granted in
Subsection 31A-23-307(7 which authorizes the commissioner to
establish rules that govern title insurance producers engaging in
€SCTOWS.

R590-217-2. Purpose.
The purpose of this rule is to define the fiduciary and other

a copy of that agreement their file.
(2) The settlement agent has the duty to ensure that all conditions

of the escrow have been met prior to settlement.

(3) When the terms of the escrow requires the preparation of
documents by the escrow agent, closing agent, or other similar term, the
preparation of the documents must be done by the designated
settlement agent.

responsibilities of title insurance producers when engaging in the
escrow business under the authority granted in Section 31A-23-307 and

to identify those practices, which the commissioner finds are harmful to
the public interest.

R590-217-3. Scope.
This Rule applies to title insurers, title insurance agencies, title

(4) When the terms of the escrow require that the parties deliver
or entrust to an escrow agent, closing agent, or other similar term, any
money, certificate of deposit, security, negotiable instrument, deed or
other property or asset, those items must be delivered to and held by the
settlement agent prior to settlement.

(5) The settlement agent must follow all guidelines set forth in the
Real Estate Settlement Procedures Act, 12 U.S.C. Section 2601 et seq.,

insurance producers and their employees, representatives and any other

as amended, and related regulations of the Department of Housing and

party working for or on behalf of said entities whether as a full time or

part time employee or as an independent contractor.

R590-217-4. Definitions.

For the purpose of this rule the commissioner adopts the
definitions as set forth in Section 31A-1-301, Subsection 31A-23-

Urban Development.

(6) The settlement agent may not make or cause to be made any
communication that contains false or misleading information relating to
the escrow, including information that is false or misleading because it

is incomplete.
(7) The settlement agent may not make or caused to be made a

102(9) and the following:
(1) "Escrow Services" are those services specifically used to

false entry in a record or willfully refrain from making a proper entry in

arecord.

conduct an escrow as defined in Subsection 31A-23-102(9).
(2) "Settlement Agent" means any person who provides or offers

R590-217-6. Use of a Sub Settlement Agent.

to provide escrow services to the public and who acts as an independent
third party for a particular escrow.
(3) "Sub Settlement Agent" means any person acting as a sub-

When, at the discretion of the settlement agent, some elements of
the escrow must be satisfied at a location other than that of the

settlement agent, a sub settlement agent may be used upon the

contracted agent for the settlement agent to facilitate the execution of

following conditions:

documents required to complete a specific escrow.
(4) "Split Closing" means a single transaction in which there is

(1) A settlement agent who uses a sub settlement agent shall:
(a) disclose to the parties the name and location of the sub

more than one settlement agent.

settlement agent;
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(b) create written instructions to be executed by the sub
settlement agent which:

(i) outline the specific duties required of the sub settlement agent
and the dates those duties are to be carried out;

(ii) set forth the fees to be paid to the sub settlement agent; and

(iii) itemize the documents that will be temporarily in the control
of the sub settlement agent and how those documents are to be
executed, delivered and returned;

(c) collect all items delivered to the sub settlement agent prior to
settlement.

(2) The fiduciary responsibility to the parties of the escrow
remains with the settlement agent. When performing escrow services

for a transaction, the sub settlement agent represents the settlement
agent in that transaction, and not the parties to the escrow.

(3) A sub settlement agent may not prepare any of the documents
required by the escrow.

(4) The sub settlement agent shall be:

(a) a licensed title insurance producer with an escrow line of
authority: or

(b) an attorney: or

(c) registered with the Utah Division of Financial Institutions as
an independent escrow; or

(d) if none of the above:

(1) the settlement agent makes arrangements to participate in the
closing telephonically; and

(ii) the sub settlement agent has a valid notary license and can
execute a notary certificate that will make possible the recordation of
the documents.

(5) All funds deposited into the escrow shall be sent to, and
received directly by, the settlement agent. At no time shall the sub
settlement agent be in the possession or control of any escrow funds.

R590-217-7. Enforcement Date.

The commissioner will begin enforcing the provisions of this rule
45 days from the effective date of the rule.

RS590-217-8. Severability.

If any provision or clause of this rule or its application to any
person or situation is held invalid, such invalidity shall not affect any
other provision or application of this rule which can be given effect
without the invalid provision or application, and to this end the
provisions of this rule are declared to be severable.

KEY: title escrow insurance
2003

31A-2-2-1

31A-23-307

v v

Pardons (Board Of), Administration
R671-201

Original Parole Grant Hearing Schedule
and Notice

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE No.: 25627
FiLep: 11/08/2002, 10:08

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE CHANGE: This
amendment is to correct an error in the rule.

SUMMARY OF THE RULE OR CHANGE: This amendment is to
correct an error related to the wrong number of months of
service in prison prior to a hearing for Class A misdemeanors
and third degree felonies.

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Section 77-27-7

ANTICIPATED COST OR SAVINGS TO:

«* THE STATE BUDGET: Rule R671-201 outlines when an inmate
is eligible for a hearing based on the number of months
served and the crime of commitment. The rule defines a
process that is already in practice. There is no anticipated
cost to the state by amending this rule.

« LOCAL GOVERNMENTS: Local government does not
participate in this process nor is there a cost that is passed on
to local government.

«* OTHER PERSONS: The amendment of this rule does not affect
other persons and there is no anticipated cost or savings to
other persons.

COMPLIANCE COSTS FOR AFFECTED PERSONS: Rule R671-201 is
an established rule and the amendment does not significantly
change the process or the functions currently in practice
based on Section 77-27-7. There is no compliance cost
associated for the affected persons.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: The department head believes
this rule amendment is necessary to accurately state the
process as it is outlined in statute. There are no costs to
businesses by amending this rule.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

PARDONS (BOARD OF)

ADMINISTRATION

Room 300

448 E 6400 S

SALT LAKE CITY UT 84107-8530, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Nannette Johnson at the above address, by phone at 801-
261-6485, by FAX at 801-261-6481, or by Internet E-mail at
njohnson@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 12/31/2002.
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THIS RULE MAY BECOME EFFECTIVE ON: 01/01/2003

AUTHORIZED BY: Mike Sibbett, Chairman

R671. Pardons (Board of), Administration.
R671-201. Original Parole Grant Hearing Schedule and Notice.
R671-201-1. Schedule and Notice.

Within six months of an offender's commitment to prison the
Board will give notice of the month and year in which the inmate's
original hearing will be conducted. A minimum of one week (7
calendar days) prior notice should be given regarding the specific
day and approximate time of such hearing.

All felonies, where a life has been taken, will be routed to the
Board as soon as practicable for the determination of the month and
year for their original hearing date. The Board will only consider
information available to the court at the time of sentencing.

All first degree felonies, where death is not involved, will be
eligible for a hearing after the service of three years.

All second degree felonies, where death is not involved, will be
eligible for a hearing after the service of six months unless the
second degree is a sex offense and in those cases will be eligible for
a hearing after the service of eighteen months.

All third degree felonies, where a death is not involved, and all
class A misdemeanors, [where—a-death—is—notinvebred—|will be
eligible for a hearing after the service of three months unless the
third degree [er-ClassA]felony is a sex offense and in those cases
will be eligible for a hearing after the service of twelve months.

Excluded from the above provisions are inmates who are
sentenced to death or life without parole.

An inmate may petition the Board to calendar him/her at a time
other than the usual times designated above or the Board may do so
on its own motion. A petition by the inmate shall set out the special
reasons which give rise to the request. The Board will notify the
petitioner of its decision in writing as soon as possible.

KEY: parole, inmates

[February18,1998]2003
Notice of Continuation October 16, 2002

77-27-7

v v

Public Safety, Driver License

R708-39

Physical and Mental Fitness Testing

NOTICE OF PROPOSED RULE
(New Rule)
DAR FiLE No.: 25645
FILED: 11/15/2002, 13:04

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE CHANGE: The
purpose of this rule is to outline how the Driver License
Division will conduct Physical and Mental testing as per
Section 53-3-206. Specifically, the rule addresses types of
knowledge tests the division is using.

SUMMARY OF THE RULE OR CHANGE: This rule allows the Driver
License Division to explain the types of testing that an
applicant must complete to get a driver license with specific
information on the types of knowledge tests that can be used
to best serve the public.

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Section 53-3-206

ANTICIPATED COST OR SAVINGS TO:

< THE STATE BUDGET: There will be no cost or savings in the
state budget because the procedures, materials, and
resources the Driver License Division uses for the different
types of testing already exist.

< LOCAL GOVERNMENTS: There is no cost or savings to local
government because they are not involved in providing driver
licenses.

«* OTHER PERSONS: There will be no extra cost or savings to
the public because no procedure or process changes have
been made.

COMPLIANCE COSTS FOR AFFECTED PERSONS: There are no
compliance costs for an applicant because nothing has
changed that would create additional costs.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: There is no fiscal impact on
businesses due to this rule.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

PUBLIC SAFETY

DRIVER LICENSE

CALVIN L RAMPTON COMPLEX

4501 S 2700 W 3RD FL

SALT LAKE CITY UT 84119-5595, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Vinn Roos at the above address, by phone at 801-965-4456,
by FAX at 801-964-4482, or by Internet E-mail at
vroos@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 12/31/2002.

THIS RULE MAY BECOME EFFECTIVE ON: 01/01/2003

AUTHORIZED BY: Judy Hamaker Mann, Director

R708. Public Safety, Driver License.
R708-39. Physical and Mental Fitness Testing.
R708-39-1. Purpose.

Section 53-3-206 provides that the Driver License Division
shall conduct testing of an applicant's physical and mental fitness to
drive a motor vehicle. The purpose of this rule is to address how the
division will carry out that testing.
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R708-39-2. Authority.
This rule is authorized by Section 53-3-206.

R708-39-3. Physical and Mental Fitness Testing.
The division will examine an applicant's physical and mental
fitness by testing for the following things: eyesight; ability to read

and understand simple English used for highway signs: knowledge
of the state traffic laws; other physical and mental abilities the

license. The applicant must complete 80% of the questions correctly
to pass the knowledge test.

(2) The division may waive the knowledge test for a renewal if
the applicant meets the requirements stated in Section 53-3-214.

(3) The division may administer the knowledge test in the

following ways: a written test; an oral test for those who have

difficulty understanding and / or reading the English language: a
picture test for those who have difficulty understanding questions; a

division finds necessary to determine the applicant's fitness to drive

group test; an open book test so applicant's can learn how to use the

a motor vehicle safely on the highways; and ability to exercise

Driver License Handbook: and by any other means deemed

ordinary and responsible control driving a motor vehicle as

necessary by the division to ensure an adequate knowledge and

determined by actual demonstration or other indicator. A doctor's

understanding of Utah traffic laws and rules.

statement may be required when deemed necessary by the division.

R708-39-4. Knowledge Testing.
(1) In addition to other tests, the division may test an applicant's

KEY: physical and mental fitness testing
2003
53-3-206

knowledge of the state's traffic laws and rules before issuing a driver

v v

End of the Notices of Proposed Rules Section
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NOTICES OF
CHANGES IN PROPOSED RULES

After an agency has published a PROPOSED RULE in the Utah State Bulletin, it may receive public comment that
requires the PROPOSED RULE to be altered before it goes into effect. A CHANGE IN PROPOSED RULE allows an agency
to respond to comments it receives.

As with a PROPOSED RULE, a CHANGE IN PROPOSED RULE is preceded by a RULE ANALYSIS. This analysis provides
summary information about the CHANGE IN PROPOSED RULE including the name of a contact person, anticipated cost
impact of the rule, and legal cross-references.

Following the RULE ANALYSIS, the text of the CHANGE IN PROPOSED RULE is usually printed. The text shows only
those changes made since the PROPOSED RULE was published in an earlier edition of the Utah State Bulletin.
Additions made to the rule appear underlined (e.g., example). Deletions made to the rule appear struck out with
brackets surrounding them (e.g., [example]). A row of dotsinthe text(------ ) indicates that unaffected text was
removed to conserve space. If a CHANGE IN PROPOSED RULE is too long to print, the Division of Administrative Rules
will include only the RULE ANALYSIS. A copy of rules that are too long to print is available from the agency or from the
Division of Administrative Rules.

While a CHANGE IN PROPOSED RULE does not have a formal comment period, there is a 30-day waiting period during
which interested parties may submit comments. The 30-day waiting period for CHANGES IN PROPOSED RULES
published in this issue of the Utah State Bulletin ends December 31, 2002. Atits option, the agency may hold public
hearings.

From the end of the waiting period through March 31, 2003, the agency may notify the Division of Administrative
Rules that it wants to make the CHANGE IN PROPOSED RULE effective. When an agency submits a NOTICE OF
EFFeCTIVE DATE for a CHANGE IN PROPOSED RULE, the PROPOSED RULE as amended by the CHANGE IN PROPOSED
RULE becomes the effective rule. The agency sets the effective date. The date may be no fewer than 30 days nor
more than 120 days after the publication date of this issue of the Utah State Bulletin. Alternatively, the agency may
file another CHANGE IN PROPOSED RULE in response to additional comments received. If the Division of
Administrative Rules does not receive a NOTICE OF EFFECTIVE DATE or another CHANGE IN PROPOSED RULE, the
CHANGE IN PROPOSED RULE filing, along with its associated PROPOSED RULE, lapses and the agency must start the
process over.

CHANGES IN PROPOSED RULES are governed by Utah Code Section 63-46a-6 (2001); and Utah Administrative Code
Rule R15-2, and Sections R15-4-3, R15-4-5, R15-4-7, and R15-4-9.

The Changes in Proposed Rules Begin on the Following Page.
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DAR File No. 25093

Insurance, Administration

R590-215

Permissible Arbitration Provisions for
Individual and Group Health Insurance

NOTICE OF CHANGE IN PROPOSED RULE
DAR File No.: 25093
Filed: 11/15/2002, 09:35

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE CHANGE: Changes
are being made to include changes requested during the
comment period and hearing of the proposed new rule.

SUMMARY OF THE RULE OR CHANGE: The following changes are
being made to this rule: 1) in Section R590-215-1,
incorporates the federal regulation by reference and specifies
the section of the federal regulation that does not apply; 2) in
Sections R590-215-2 and R590-215-5, the reference to the
Department of Labor, Pension and Welfare Benefits
Administration Rules and Regulations has been eliminated; 3)
Section R590-215-3 was changed to more clearly define the
scope and applicability of the rule; 4) in Section R590-215-4,
the definition of "Benefit Plans" is being eliminated and the
definitions in the federal regulation is being added; and 5)
changes to Section R590-215-5 clarify who bears the costs for
the arbitration vs. other expenses, and also clarify that
voluntary binding arbitration provisions may not preclude a
dispute from going through small claims court. (DAR NOTE:
This change in proposed rule has been filed to make
additional changes to a proposed new rule that was published
in the August 1, 2002, issue of the Utah State Bulletin, on
page 65. Underlining in the rule below indicates text that has
been added since the publication of the proposed new rule
mentioned above; strike-out indicates text that has been
deleted. You must view the change in proposed rule and the
proposed new rule together to understand all of the changes
that will be enforceable should the agency make this rule
effective.)

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Section 31A-2-201 and 29 CFR 2560.503-1

ANTICIPATED COST OR SAVINGS TO:

« THE STATE BUDGET: The changes to this rule will not create
additional or reduced workload for the department. Insurance
companies will have to file new policy forms, if they have not
already. There is a $20 filing fee for each form filed with the
department. The federal requirement took effect in July 2002
SO many insurers are in compliance and have already filed
changes their policy forms.

% LOCAL GOVERNMENTS: The rule will not affect local
government since the rule applies only to licensees of the
department.

% OTHER PERSONS: Changes to this rule will require insurance
companies to bear the full cost of arbitration while the
consumer or insured will have to bear the expense, i.e.
attorneys, stenographers, discovery fees, transcripts, etc.

COMPLIANCE COSTS FOR AFFECTED PERSONS: Changes to this
rule will require insurance companies to bear the full cost of
arbitration while the consumer or insured will have to bear the
expense, i.e., attorneys, stenographers, discovery fees,
transcripts, etc.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: Insurance companies would be
required to pay the full cost of arbitration if they choose to
offer voluntary binding arbitration.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

INSURANCE

ADMINISTRATION

Room 3110 STATE OFFICE BLDG

450 N MAIN ST

SALT LAKE CITY UT 84114-1201, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Jilene Whitby at the above address, by phone at 801-538-
3803, by FAX at 801-538-3829, or by Internet E-mail at
jwhitby@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 12/31/2002

INTERESTED PERSONS MAY ATTEND A PUBLIC HEARING REGARDING
THIS RULE:

12/11/2002 at 11:00 AM, State Office Building (behind the
State Capitol), Room 1112, Salt Lake City, UT

THIS RULE MAY BECOME EFFECTIVE ON: 01/02/2003

AUTHORIZED BY: Jilene Whitby, Information Specialist

R590. Insurance, Administration.

R590. 215. Permissible Arbitration Provisions for Individual and
Group Health Insurance.

R590-215-1. Authority.

This rule is promulgated by the commissioner of Insurance under
the general authority granted under Section 31A-2-201(3) and [in
eomplianee-with]incorporates by reference the Department of Labor,
Pension and Welfare Benefits Administration Rules and Regulations
for Administration and Enforcement: Claims Procedure, 29 CFR
2560.503-1, excluding 2560.503-1(a). This federal regulation may be
obtained from the Utah Insurance Department.

R590-215-2. Purpose.

This rule recognizes arbitration as an acceptable method of
alternative dispute resolution with regards to health benefit plans. This
rule is not intended to create procedural guidelines for the
administration of arbitration proceedings once commenced. This rule
is intended to:

(1) define the term "permissible arbitration provision" as set forth
ubsections 31A-21-313(3)(c) and 31A-21-314(2)[;—and—ensure
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EnforeementClaimsProcedure; 29-CER2560-503-1]; and
(2) provide guidelines upon which disclosure of a contract
arbitration provision is to be made.

R590-215-3. Applicability and Scope.

(1) This rule applies to[:
—(a)-disability incomepolicies—(b)-both] the following individual
and group [health—ms&r&ﬁee—]pohcres[—&nd{e)—hea%h—mam{eﬂ&nee

&nd—empleyer—beﬂeﬁt—pl&ns] 1ssued or renewed on or after July 1
2002[3]:
(a) income replacement policies; and

(b) health benefit plans.
(2) Long Term Care and Medicare supplement policies are not

considered health [insurance-peoliciesforthe purpese-ofthisrale|benefit

plans.

R590-215-4. Definitions.

For the purpose of this rule, the commissioner adopts the
definitions as particularly set forth in Sections 31A-1-301, 78-31a-2,29
CFR 2560.503-(m), and the following:

(1) "Adverse benefit determination" means any of the following:
a denial, reduction, or termination of, or a failure to provide or make
payment, in whole or in part, for, a benefit, including any such denial,
reduction, termination, or failure to provide or make payment that is
based on a determination of a participant's or beneficiary's eligibility to
participate in a plan. With respect to individual or group health benefit
plans, a denial, reduction, or termination of, or a failure to provide or
make payment, in whole or in part, for, a benefit resulting from the
application of any utilization review, as well as a failure to cover an
item or service for which benefits are otherwise provided because it is
determined to be experimental or investigational or not medically
necessary or appropriate.

(2) ["BenefitPlans"meanshealth-insurance as-defined in 3-A1-
304
——3)-]"Compulsory binding arbitration" means a contract provision
requiring arbitration as an automatic and exclusive remedy for any
dispute involving a contract of insurance to the exclusion of any
otherwise available judicial remedy, provided that the claim or
controversy exceeds the jurisdictional limit of the small claims court of
the state where the action would be brought.

([4]3) "Compulsory non-binding arbitration" means a contract
provision requiring an insured to exhaust a procedure of extra-judicial
arbitration as a condition precedent to the pursuit of an otherwise
available judicial remedy.

([514) "Voluntary binding arbitration" means a contract provision
that, at the exclusive election of the insured, requires an insurer to
submit to arbitration as set forth in such contract, provided that the
claim or controversy exceeds the jurisdictional limit of the small claims
court of the state where the action would be brought.

R590-215-5. Rule.

(1) Compulsory binding arbitration is not a permissible arbitration
provision.

(2) Compulsory non-binding arbitration is a permissible
arbitration provision when utilized as an internal review of an adverse
benefit determination [as—permitted—Junder 29 CFR Subsection

2560 503- 1(c)(4)[—e#the—]9epaﬁmeﬂt—ef—l:&ber—?eﬂﬁ*eﬂ—aﬂd4¥e}£are

A

(3) Voluntary binding arbitration, at the exclusive election of an
insured party, is a permissible arbitration provision, and may only be
used as a voluntary level of review [as—permitted—Junder 29 CFR
Subsection 2560.503-1(c)(3)(iii)[;efthe DepartmentofLaber; Pension

(4) Policy forms containing compulsory binding or voluntary
binding arbitration provisions for the exclusive election of an insurer
will be disapproved under Subsection 31A-21-201(3)(a)(iv). Such
provisions in previously approved forms are declared not enforceable.
They will be construed and applied as if in compliance with the
Insurance Code, as permitted under Section 31A-21-107.

(5) Each application pertaining to a individual or group health
benefit plan, and income replacement policy which contains a
[permissible|voluntary arbitration provision, must include or have
attached a prominent statement substantially as follows:

ANY MATTER IN DISPUTE BETWEEN YOU AND THE
COMPANY MAY BE SUBJECT TO ARBITRATION AS AN
ALTERNATIVE TO COURT ACTION PURSUANT TO THE
RULES OF, THE AMERICAN ARBITRATION ASSOCIATION OR
OTHER RECOGNIZED ARBITRATOR, A COPY OF WHICH IS
AVAILABLE ON REQUEST FROM THE COMPANY. THE
COMPANY SHALL BEAR THE COSTS OF ARBITRATION,
FILING FEES, ADMINISTRATIVE FEES AND ARBITRATOR
FEES. OTHER EXPENSES OF ARBITRATION, INCLUDING BUT
NOT LIMITED TO; ATTORNEY FEES, EXPENSES OF
DISCOVERY, WITNESSES, STENOGRAPHER, TRANSLATORS,
AND SIMILAR EXPENSES, WILL BE BORNE BY THE PARTY
INCURRING THOSE EXPENSES. ANY DECISION REACHED
BY ARBITRATION SHALL BE BINDING UPON BOTH YOU
AND THE COMPANY. THE ARBITRATION AWARD MAY
INCLUDE ATTORNEY'S FEES, IF ALLOWED BY STATE LAW,
AND MAY BE ENTERED AS A JUDGEMENT IN ANY COURT
OF PROPER JURISDICTION.

Such statement must be disclosed prior to the execution of the
insurance contract between the insurer and the policyholder and, shall
be contained in the certificate of insurance or other disclosure of
benefits.

(6) A [health-insuranee]voluntary binding arbitration provision
may not preclude a dispute [may|from [be]being resolved through any
small claims court having jurisdiction[—er—veluntary—binding
arbitration|.

(7) All arbitration provisions contained in insurance policies shall
be in compliance with the "Utah Arbitration Act," Title 78, Chapter
31a.

(8) Any such agreement for arbitration shall not obligate an
insured to pay for the arbitration in accordance with 29 CFR 2560.503-
1(c)(V).

(9) No arbitration provision may require that arbitration be held at
a place further from the residence of the insured than the nearest
location of a State Court of General Jurisdiction.

R590-215-6. Severability.

If any provision or clause of this rule or its application to any
person or situation is held invalid, such invalidity shall not affect any
other provision or application of this rule which can be given effect
without the invalid provision or application, and to this end the
provisions of this rule are declared to be severable.
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R590-215-7. Enforcement Date. KEY: health insurance arbitration
The commissioner will begin enforcing the provisions of this rule [2662]2003
45 days from the rule's effective date. 31A-2-201

29 CFR 2560.503-1

v v

End of the Notices of Changes in Proposed Rules Section
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FIVE-YEAR NOTICES OF REVIEW AND STATEMENTS OF CONTINUATION

Within five years of an administrative rule's original enactment or last five-year review, the responsible agency is
required to review the rule. This review is designed to remove obsolete rules from the Utah Administrative Code.

Upon reviewing a rule, an agency may: repeal the rule by filing a PROPOSED RULE; continue the rule as it is by filing
a NOTICE OF REVIEW AND STATEMENT OF CONTINUATION (NOTICE); or amend the rule by filing a PROPOSED RULE and by
filing a NOTICE. By filing a NOTICE, the agency indicates that the rule is still necessary.

NOTICES are not followed by the rule text. The rule text that is being continued may be found in the most recent
edition of the Utah Administrative Code. The rule text may also be inspected at the agency or the Division of
Administrative Rules. NOTICES are effective when filed. NOTICES are governed by Utah Code Section 63-46a-9
(1998).

Commerce, Securities

R164-11

Registration Statement

FIVE YEAR NOTICE OF REVIEW AND
STATEMENT OF CONTINUATION
DAR FILE No.: 25611
FILED: 11/04/2002, 08:20

NOTICE OF REVIEW AND
STATEMENT OF CONTINUATION
CONCISE EXPLANATION OF THE PARTICULAR STATUTORY PROVISIONS
UNDER WHICH THE RULE IS ENACTED AND HOW THESE PROVISIONS
AUTHORIZE OR REQUIRE THE RULE: Section 61-1-24 of the Utah
Uniform Securities Act allows the division to make rules
necessary to carry out the provisions of the chapter.
Subsection 61-1-11(7)(b) states that the division determines
escrow and impounding requirements.

SUMMARY OF WRITTEN COMMENTS RECEIVED DURING AND SINCE THE
LAST FIVE YEAR REVIEW OF THE RULE FROM INTERESTED PERSONS
SUPPORTING OR OPPOSING THE RULE: No comments have been
received.

REASONED JUSTIFICATION FOR CONTINUATION OF THE RULE,
INCLUDING REASONS WHY THE AGENCY DISAGREES WITH COMMENTS
IN OPPOSITION TO THE RULE, IF ANY: The purpose of this rule is
to ensure disclosure of material information, prevent fraud,
and limit promoter profits. In addition, the rule serves to
impound funds until the division approves a release of those
funds and should be continued.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

COMMERCE

SECURITIES

HEBER M WELLS BLDG

160 E 300 S

SALT LAKE CITY UT 84111-2316, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Paula Faerber at the above address, by phone at 801-530-
6976, by FAX at 801-530-6980, or by Internet E-mail at
pfaerber@utah.gov

AUTHORIZED BY: Paula Faerber, Staff Attorney

EFFECTIVE: 11/04/2002

v v

Commerce, Securities

R164-12

Sales Commission

FIVE YEAR NOTICE OF REVIEW AND
STATEMENT OF CONTINUATION
DAR FiLE No.: 25612
FiLED: 11/04/2002, 08:20

NOTICE OF REVIEW AND
STATEMENT OF CONTINUATION
CONCISE EXPLANATION OF THE PARTICULAR STATUTORY PROVISIONS
UNDER WHICH THE RULE IS ENACTED AND HOW THESE PROVISIONS
AUTHORIZE OR REQUIRE THE RULE: Section 61-1-24 of the Utah
Uniform Securities Act allows the division to make rules
necessary to carry out the provisions of the chapter.

SUMMARY OF WRITTEN COMMENTS RECEIVED DURING AND SINCE THE
LAST FIVE YEAR REVIEW OF THE RULE FROM INTERESTED PERSONS
SUPPORTING OR OPPOSING THE RULE: No comments have been
received.

REASONED JUSTIFICATION FOR CONTINUATION OF THE RULE,
INCLUDING REASONS WHY THE AGENCY DISAGREES WITH COMMENTS
IN OPPOSITION TO THE RULE, IF ANY: This rule limits the amount
of compensation that can be paid in connection with a public
offering as a way to protect investors and should be
continued.
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DAR File No. 25613

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

COMMERCE

SECURITIES

HEBER M WELLS BLDG

160 E 300 S

SALT LAKE CITY UT 84111-2316, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Paula Faerber at the above address, by phone at 801-530-
6976, by FAX at 801-530-6980, or by Internet E-mail at
pfaerber@utah.gov

AUTHORIZED BY: Paula Faerber, Staff Attorney

EFFECTIVE: 11/04/2002

v v

Commerce, Securities

R164-25

Record of Registration

FIVE YEAR NOTICE OF REVIEW AND
STATEMENT OF CONTINUATION
DAR FiLE No.: 25613
FILED: 11/04/2002, 08:20

NOTICE OF REVIEW AND
STATEMENT OF CONTINUATION
CONCISE EXPLANATION OF THE PARTICULAR STATUTORY PROVISIONS
UNDER WHICH THE RULE IS ENACTED AND HOW THESE PROVISIONS
AUTHORIZE OR REQUIRE THE RULE: Subsection 61-1-25(5) of the
Utah Uniform Securities Act states that the division may honor
requests for interpretive opinions. Section 61-1-24 of the Utah
Uniform Securities Act allows the division to make rules
necessary to carry out the provisions of the chapter.

SUMMARY OF WRITTEN COMMENTS RECEIVED DURING AND SINCE THE
LAST FIVE YEAR REVIEW OF THE RULE FROM INTERESTED PERSONS
SUPPORTING OR OPPOSING THE RULE: No comments have been
received.

REASONED JUSTIFICATION FOR CONTINUATION OF THE RULE,
INCLUDING REASONS WHY THE AGENCY DISAGREES WITH COMMENTS
IN OPPOSITION TO THE RULE, IF ANY: This rule provides
guidelines for requesting interpretive opinions and no-action
letter to assist the public in interpreting the Utah Uniform
Securities Act and should be continued.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

COMMERCE

SECURITIES

HEBER M WELLS BLDG

160 E 300 S

SALT LAKE CITY UT 84111-2316, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Paula Faerber at the above address, by phone at 801-530-
6976, by FAX at 801-530-6980, or by Internet E-mail at
pfaerber@utah.gov

AUTHORIZED BY: Paula Faerber, Staff Attorney

EFFECTIVE: 11/04/2002

v v

Commerce, Securities

R164-26

Consent to Service of Process

FIVE YEAR NOTICE OF REVIEW AND
STATEMENT OF CONTINUATION
DAR FiLE No.: 25610
FiILED: 11/04/2002, 08:19

NOTICE OF REVIEW AND
STATEMENT OF CONTINUATION

CONCISE EXPLANATION OF THE PARTICULAR STATUTORY PROVISIONS
UNDER WHICH THE RULE IS ENACTED AND HOW THESE PROVISIONS
AUTHORIZE OR REQUIRE THE RULE: Subsection 61-1-26(7)(a) of
the Utah Uniform Securities Act (Act) requires that every
applicant for registration and every issuer shall consent to
have the division or its director to be his attorney to receive
service of any lawful, non-criminal process. Section 61-1-24
of the Act allows the division to make rules necessary to carry
out the provisions of the chapter.

SUMMARY OF WRITTEN COMMENTS RECEIVED DURING AND SINCE THE
LAST FIVE YEAR REVIEW OF THE RULE FROM INTERESTED PERSONS
SUPPORTING OR OPPOSING THE RULE: No comments have been
received.

REASONED JUSTIFICATION FOR CONTINUATION OF THE RULE,
INCLUDING REASONS WHY THE AGENCY DISAGREES WITH COMMENTS
IN OPPOSITION TO THE RULE, IF ANY: The Act allows the division
to accept service of process for individuals or companies
registered under the Act. This rule outlines the process and
should be continued. For the service to be effective, the
plaintiff in the action (whether the division or a private party)
must send a copy of the process, by registered mail, to the
defendant's or respondent's last address filed with the
division. This creates an obligation for applicants and issuers
to provide the division current address information, but allows
for their failure to do so. Section R164-26-6 designates the
form to be used for filing consents to service of process.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

COMMERCE

SECURITIES

HEBER M WELLS BLDG

160 E 300 S

SALT LAKE CITY UT 84111-2316, or

at the Division of Administrative Rules.

104

UTAH STATE BULLETIN, December 1, 2002, Vol. 2002, No. 23



DAR File No. 25620

FIVE-YEAR NOTICES OF REVIEW AND STATEMENTS OF CONTINUATION

DIRECT QUESTIONS REGARDING THIS RULE TO:

Paula Faerber at the above address, by phone at 801-530-
6976, by FAX at 801-530-6980, or by Internet E-mail at
pfaerber@utah.gov

AUTHORIZED BY: Paula Faerber, Staff Attorney

EFFECTIVE: 11/04/2002

v v

Community and Economic
Development, Community Development

R199-8

Permanent Community Impact Fund
Board Review and Approval of
Applications for Funding Assistance

FIVE YEAR NOTICE OF REVIEW AND
STATEMENT OF CONTINUATION
DAR FiLeE No.: 25620
FILED: 11/05/2002, 14:33

NOTICE OF REVIEW AND
STATEMENT OF CONTINUATION

CONCISE EXPLANATION OF THE PARTICULAR STATUTORY PROVISIONS
UNDER WHICH THE RULE IS ENACTED AND HOW THESE PROVISIONS
AUTHORIZE OR REQUIRE THE RULE: Section 9-4-305 et seq.
delinates the duties of the impact board including: Subsection
9-4-305(1)(a) which authorizes the impact board to make
grants and loans to state agencies, subdivisions, and
interlocal agencies that are or may be socially or economically
impacted, directly or indirectly, by mineral resource
development; Subsection 9-4-305(1)(b) which authorizes the
impact board to establish the criteria by which the grants and
loans will be made; and Subsection

9-4-305(1)(c) which authorizes the impact board to determine
the order in which projects will be funded.

SUMMARY OF WRITTEN COMMENTS RECEIVED DURING AND SINCE THE
LAST FIVE YEAR REVIEW OF THE RULE FROM INTERESTED PERSONS
SUPPORTING OR OPPOSING THE RULE: No comments have been
received.

REASONED JUSTIFICATION FOR CONTINUATION OF THE RULE,
INCLUDING REASONS WHY THE AGENCY DISAGREES WITH COMMENTS
IN OPPOSITION TO THE RULE, IF ANY: Continuation of this rule is
necessary for continued operation of the impact board's grant
and loan program under its existing statutory charges.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

COMMUNITY AND ECONOMIC DEVELOPMENT

COMMUNITY DEVELOPMENT

Room 500

324 S STATE ST

SALT LAKE CITY UT 84111-2388, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Keith Burnett at the above address, by phone at 801-538-
8725, by FAX at 801-538-8725, or by Internet E-mail at
kjburnett@utah.gov

AuUTHORIZED BY: David Harmer, Executive Director

EFFecCTIVE: 11/05/2002

v v

Community and Economic
Development, Community Development

R199-9

Policy Concerning Enforceability and
Taxability of Bonds Purchased

FIVE YEAR NOTICE OF REVIEW AND
STATEMENT OF CONTINUATION
DAR FIiLE No.: 25621
FiLED: 11/05/2002, 14:58

NOTICE OF REVIEW AND
STATEMENT OF CONTINUATION

CONCISE EXPLANATION OF THE PARTICULAR STATUTORY PROVISIONS
UNDER WHICH THE RULE IS ENACTED AND HOW THESE PROVISIONS
AUTHORIZE OR REQUIRE THE RULE: Subsection 9-4-307(5)(b)
requires the impact board to ensure that each loan it makes
specifies the terms for repayment and is evidenced by general
obligation, special assessment, or revenue bonds, notes, or
other obligations of the borrower. This rule establishes that
loans made by the impact board must be in the form of a tax-
exempt bond and that the bond must be at full par with other
outstanding debts of the borrower.

SUMMARY OF WRITTEN COMMENTS RECEIVED DURING AND SINCE THE
LAST FIVE YEAR REVIEW OF THE RULE FROM INTERESTED PERSONS
SUPPORTING OR OPPOSING THE RULE: No comments have been
received.

REASONED JUSTIFICATION FOR CONTINUATION OF THE RULE,
INCLUDING REASONS WHY THE AGENCY DISAGREES WITH COMMENTS
IN OPPOSITION TO THE RULE, IF ANY: Continuation of this rule is
necessary for continued operation of the impact board's grant
and loan program under its existing statutory charges.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

COMMUNITY AND ECONOMIC DEVELOPMENT

COMMUNITY DEVELOPMENT

Room 500

324 S STATE ST

SALT LAKE CITY UT 84111-2388, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Keith Burnett at the above address, by phone at 801-538-
8725, by FAX at 801-538-8725, or by Internet E-mail at
kjburnett@utah.gov
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AUTHORIZED BY: David Harmer, Executive Director
EFFeCTIVE: 11/25/2002

v v

Community and Economic
Development, Community Development

R199-10

Procedures in Case of Inability to
Formulate Contract for Alleviation of
Impact

FIVE YEAR NOTICE OF REVIEW AND
STATEMENT OF CONTINUATION
DAR FIiLE No.: 25622
FiLED: 11/05/2002, 15:18

NOTICE OF REVIEW AND
STATEMENT OF CONTINUATION

CONCISE EXPLANATION OF THE PARTICULAR STATUTORY PROVISIONS
UNDER WHICH THE RULE IS ENACTED AND HOW THESE PROVISIONS
AUTHORIZE OR REQUIRE THE RULE: Subsection 9-4-306(4)
authorizes the impact board to adopt adjudicative rules
necessary to perform its responsibilities as listed in Sections
11-13-306 and 11-13-307. This rules establishes the
adjudicative rules necessary when the impact board is called
upon to act as the adjudicative body in disputes regarding
impact alleviation contracts between the Intermountain Power
Agency and governmental entities in Millard County.

SUMMARY OF WRITTEN COMMENTS RECEIVED DURING AND SINCE THE
LAST FIVE YEAR REVIEW OF THE RULE FROM INTERESTED PERSONS
SUPPORTING OR OPPOSING THE RULE: No comments have been
received.

REASONED JUSTIFICATION FOR CONTINUATION OF THE RULE,
INCLUDING REASONS WHY THE AGENCY DISAGREES WITH COMMENTS
IN OPPOSITION TO THE RULE, IF ANY: Continuation of rule is
necessary for the impact board to meet is statutory mandates.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

COMMUNITY AND ECONOMIC DEVELOPMENT

COMMUNITY DEVELOPMENT

Room 500

324 S STATE ST

SALT LAKE CITY UT 84111-2388, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Keith Burnett at the above address, by phone at 801-538-
8725, by FAX at 801-538-8725, or by Internet E-mail at
kjburnett@utah.gov

AUTHORIZED BY: David Harmer, Executive Director

EFFECTIVE: 11/05/2002

v v

Community and Economic
Development, Community
Development, Library

R223-1

Adjudicative Procedures

FIVE YEAR NOTICE OF REVIEW AND
STATEMENT OF CONTINUATION
DAR FIiLE No.: 25619
FiLED: 11/05/2002, 12:05

NOTICE OF REVIEW AND
STATEMENT OF CONTINUATION
CONCISE EXPLANATION OF THE PARTICULAR STATUTORY PROVISIONS
UNDER WHICH THE RULE IS ENACTED AND HOW THESE PROVISIONS
AUTHORIZE OR REQUIRE THE RULE: 63-46b-4, 63-46b-5

SUMMARY OF WRITTEN COMMENTS RECEIVED DURING AND SINCE THE
LAST FIVE YEAR REVIEW OF THE RULE FROM INTERESTED PERSONS
SUPPORTING OR OPPOSING THE RULE: None

REASONED JUSTIFICATION FOR CONTINUATION OF THE RULE,
INCLUDING REASONS WHY THE AGENCY DISAGREES WITH COMMENTS
IN OPPOSITION TO THE RULE, IF ANY: Required by law

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

COMMUNITY AND ECONOMIC DEVELOPMENT

COMMUNITY DEVELOPMENT, LIBRARY

Room A

250 N 1950 W

SALT LAKE CITY UT 84116-7901, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Barbara Forbush at the above address, by phone at 801-715-
6769, by FAX at 801-715-6767, or by Internet E-mail at
bforbush@utah.gov

AUTHORIZED BY: Amy Owen, Director

EFFECTIVE: 11/05/2002

v v

Human Services, Administration,
Administrative Services, Licensing

R501-8

Outdoor Youth Programs
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DAR File No. 25617

FIVE-YEAR NOTICES OF REVIEW AND STATEMENTS OF CONTINUATION

FIVE YEAR NOTICE OF REVIEW AND
STATEMENT OF CONTINUATION
DAR FiLE No.: 25617
FiLED: 11/05/2002, 08:11

NOTICE OF REVIEW AND

STATEMENT OF CONTINUATION
CONCISE EXPLANATION OF THE PARTICULAR STATUTORY PROVISIONS
UNDER WHICH THE RULE IS ENACTED AND HOW THESE PROVISIONS
AUTHORIZE OR REQUIRE THE RULE: Section 62A-2-101 requires
that the Office of Licensing to license youth programs that
may or may not provide all or part of its services in the
outdoors.

SUMMARY OF WRITTEN COMMENTS RECEIVED DURING AND SINCE THE
LAST FIVE YEAR REVIEW OF THE RULE FROM INTERESTED PERSONS
SUPPORTING OR OPPOSING THE RULE: No comments have been
received.

REASONED JUSTIFICATION FOR CONTINUATION OF THE RULE,
INCLUDING REASONS WHY THE AGENCY DISAGREES WITH COMMENTS
IN OPPOSITION TO THE RULE, IF ANY: The statutory provisions of
Section 62A-2-101 still exist plus the fact that there have been
2 deaths in outdoor youth programs within the past 12 months
require that this rule should be continued.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

HUMAN SERVICES

ADMINISTRATION, ADMINISTRATIVE SERVICES,

LICENSING

120 N 200 W

SALT LAKE CITY UT 84103-1500, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Jan Bohi at the above address, by phone at 801-538-4153, by
FAX at 801-538-4553, or by Internet E-mail at jpohi@utah.gov
AUTHORIZED BY: Ken Stettler, Director

EFFECTIVE: 11/05/2002

v v

Human Services, Administration,
Administrative Services, Licensing

R501-12
Child Foster Care

FIVE YEAR NOTICE OF REVIEW AND
STATEMENT OF CONTINUATION
DAR FiLE No.: 25641
FiLED: 11/15/2002, 08:52

NOTICE OF REVIEW AND
STATEMENT OF CONTINUATION
CONCISE EXPLANATION OF THE PARTICULAR STATUTORY PROVISIONS
UNDER WHICH THE RULE IS ENACTED AND HOW THESE PROVISIONS

AUTHORIZE OR REQUIRE THE RULE: Section 62A-2-101 et seq.
states that child foster care services shall be licensed to
establish the minimum requirements for child foster homes
and proctor homes in the custody of the Human Services
Department.

SUMMARY OF WRITTEN COMMENTS RECEIVED DURING AND SINCE THE
LAST FIVE YEAR REVIEW OF THE RULE FROM INTERESTED PERSONS
SUPPORTING OR OPPOSING THE RULE: One amendment was filed
to clarify firearm safety and that concealed weapon permit
holders may be licensed foster parents. All comments were
handled during that process. (DAR NOTE: The amendment
to R501-12 was under DAR No. 24519 in the March 15, 2002,
Bulletin, and was effective July 12, 2002.)

REASONED JUSTIFICATION FOR CONTINUATION OF THE RULE,
INCLUDING REASONS WHY THE AGENCY DISAGREES WITH COMMENTS
IN OPPOSITION TO THE RULE, IF ANY: This rule should be
continued because of the continued need for foster care as
indicated by the on-going of abuse of children and need for
their protection and safety.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

HUMAN SERVICES

ADMINISTRATION, ADMINISTRATIVE SERVICES,

LICENSING

120 N 200 W

SALT LAKE CITY UT 84103-1500, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Jan Bohi at the above address, by phone at 801-538-4153, by
FAX at 801-538-4553, or by Internet E-mail at jpohi@utah.gov
AUTHORIZED BY: Ken Stettler, Director

EFFeECTIVE: 11/15/2002

v v

Human Services, Administration,
Administrative Services, Licensing

R501-13
Adult Day Care

FIVE YEAR NOTICE OF REVIEW AND
STATEMENT OF CONTINUATION
DAR FiLE No.: 25625
FiLeD: 11/07/2002, 10:02

NOTICE OF REVIEW AND
STATEMENT OF CONTINUATION
CONCISE EXPLANATION OF THE PARTICULAR STATUTORY PROVISIONS
UNDER WHICH THE RULE IS ENACTED AND HOW THESE PROVISIONS
AUTHORIZE OR REQUIRE THE RULE: Section 62A-2-101 defines
the creation and authority of the Office of Licensing. Adult
Day Care Rules are the requirement that must be met for
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FIVE-YEAR NOTICES OF REVIEW AND STATEMENTS OF CONTINUATION

DAR File No. 25618

Adult Day Care programs as defined in Sections 62A-2-101
and 62A-3-1.

SUMMARY OF WRITTEN COMMENTS RECEIVED DURING AND SINCE THE
LAST FIVE YEAR REVIEW OF THE RULE FROM INTERESTED PERSONS
SUPPORTING OR OPPOSING THE RULE: No comments have been
received on this rule.

REASONED JUSTIFICATION FOR CONTINUATION OF THE RULE,
INCLUDING REASONS WHY THE AGENCY DISAGREES WITH COMMENTS
IN OPPOSITION TO THE RULE, IF ANY: The statutory provisions of
Section 62A-2-101 dealing with Adult Day Care still exist.
This rule is necessary because of the continued need of
programs to deal with functionally-impaired adults in a
protective setting and should be continued.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

HUMAN SERVICES

ADMINISTRATION, ADMINISTRATIVE SERVICES,

LICENSING

120 N 200 W

SALT LAKE CITY UT 84103-1500, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Jan Bohi at the above address, by phone at 801-538-4153, by
FAX at 801-538-4553, or by Internet E-mail at joohi@utah.gov
AUTHORIZED BY: Ken Stettler, Director

EFFECTIVE: 11/25/2002

v v

Human Services, Recovery Services

R527-550

Assessment

FIVE YEAR NOTICE OF REVIEW AND
STATEMENT OF CONTINUATION
DAR FiLE No.: 25618
FiLED: 11/05/2002, 10:45

NOTICE OF REVIEW AND
STATEMENT OF CONTINUATION
CONCISE EXPLANATION OF THE PARTICULAR STATUTORY PROVISIONS
UNDER WHICH THE RULE IS ENACTED AND HOW THESE PROVISIONS
AUTHORIZE OR REQUIRE THE RULE: This rule is enacted under
the statutory authority granted under Section 62A-1-117 which
requires that child support be assigned to the Department of
Human Services if a child is residing in the care of the state
for at least 30 days. Subsection 62A-1-117(3) specifically
authorizes the Office of Recovery Services to act as payee for
the department when receiving child support payments for
children in the care of the state. Similar statutory authority for
this rule exist under the following Subsections: 62A-11-104(c)
and 78-3a-906(1). The rule clarifies the Office of Recovery
Services' procedures in establishing support obligations for
children in care under Sections 78-45-7.2 through 78-45-7.18.

Section 62A-11-110 establishes the Office of Recovery
Services as payee for the Department of Workforce Service
regarding public assistance overpayments. Section 62A-11-
111 provides collection remedies for collection of liens placed
for any federal or state funded public assistance program.
The rule clarifies how the office will assess repayment of
overpayments of public assistance.

SUMMARY OF WRITTEN COMMENTS RECEIVED DURING AND SINCE THE
LAST FIVE YEAR REVIEW OF THE RULE FROM INTERESTED PERSONS
SUPPORTING OR OPPOSING THE RULE: No comments have been
received.

REASONED JUSTIFICATION FOR CONTINUATION OF THE RULE,
INCLUDING REASONS WHY THE AGENCY DISAGREES WITH COMMENTS
IN OPPOSITION TO THE RULE, IF ANY: This rule should be
continued so that the Office of Recovery Services will continue
to have the authority to assess child support for children
placed in the custody of the state and for public assistance
overpayments/retained support cases.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

HUMAN SERVICES

RECOVERY SERVICES

515E100 S

SALT LAKE CITY UT 84102-4211, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Kari Smith at the above address, by phone at 801-536-8777,
by FAX at 801-536-8509, or by Internet E-mail at
ksmith@utah.gov

AUTHORIZED BY: Emma Chacon, Director

EFFECTIVE: 11/05/2002

v v

Money Management Council,
Administration

R628-18

Conditions and Procedures for Use of
Interest Rate Contracts

FIVE YEAR NOTICE OF REVIEW AND
STATEMENT OF CONTINUATION
DAR FiLE No.: 25623
FiLep: 11/06/2002, 15:02

NOTICE OF REVIEW AND
STATEMENT OF CONTINUATION
CONCISE EXPLANATION OF THE PARTICULAR STATUTORY PROVISIONS
UNDER WHICH THE RULE IS ENACTED AND HOW THESE PROVISIONS
AUTHORIZE OR REQUIRE THE RULE: This rule is authorized under
the Money Management Act, Subsection 51-7-18(2)(b)(viii),
which specifically states that the Council shall make rules
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DAR File No. 25614

FIVE-YEAR NOTICES OF REVIEW AND STATEMENTS OF CONTINUATION

governing the conditions and procedures by which public
entities may use interest rate contracts.

SUMMARY OF WRITTEN COMMENTS RECEIVED DURING AND SINCE THE
LAST FIVE YEAR REVIEW OF THE RULE FROM INTERESTED PERSONS
SUPPORTING OR OPPOSING THE RULE: There have been no
comments either way.

REASONED JUSTIFICATION FOR CONTINUATION OF THE RULE,
INCLUDING REASONS WHY THE AGENCY DISAGREES WITH COMMENTS
IN OPPOSITION TO THE RULE, IF ANY: The Money Management
Act allows for interest rate contracts in Subsection 51-7-17(3)
and states that these contracts shall comply with Council
Rule. This rule needs to be in place to provide a safe and
consistent criteria for the use of these types of contracts.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

MONEY MANAGEMENT COUNCIL

ADMINISTRATION

Room 215 STATE CAPITOL

350 N STATE ST

SALT LAKE CITY UT 84114-1103, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Ann Pedroza at the above address, by phone at 801-538-
1883, by FAX at 801-538-1465, or by Internet E-mail at
apedroza@utah.gov

AUTHORIZED BY: Larry Richardson, Chair

EFFecTIVE: 11/06/2002

v v

School and Institutional Trust Lands,
Administration

R850-83

Administration of Previous Sales to
Subdivisions of the State

FIVE YEAR NOTICE OF REVIEW AND
STATEMENT OF CONTINUATION
DAR FiLE No.: 25614
FILED: 11/04/2002, 09:32

NOTICE OF REVIEW AND

STATEMENT OF CONTINUATION
CONCISE EXPLANATION OF THE PARTICULAR STATUTORY PROVISIONS
UNDER WHICH THE RULE IS ENACTED AND HOW THESE PROVISIONS
AUTHORIZE OR REQUIRE THE RULE: Subsections 53C-1-
302(1)(a)(ii) and 53C-4-101(1) authorize the director of the
School and Institutional Trust Lands Administration to
establish rules for sales of land to subdivisions of the state.
This particular rule addresses the process for administering
lands previously sold under Section 65-1-29 and Subsection
65A-7-4(5), both of which have been repealed, when the
provisions of the sale have been violated and the lands will be
reverted back to the trust.

SUMMARY OF WRITTEN COMMENTS RECEIVED DURING AND SINCE THE
LAST FIVE YEAR REVIEW OF THE RULE FROM INTERESTED PERSONS
SUPPORTING OR OPPOSING THE RULE: No comments have been
received concerning this rule.

REASONED JUSTIFICATION FOR CONTINUATION OF THE RULE,
INCLUDING REASONS WHY THE AGENCY DISAGREES WITH COMMENTS
IN OPPOSITION TO THE RULE, IF ANY: Under Section 65-1-29 and
Subsection 65A-7-4(5), both of which have since been
repealed, trust lands were sold to subdivisions of the state
under a determinable fee process whereby the subdivision
could purchase the land at appraised value for a specified
purpose. If the use of the land changed for any reason, the
land automatically reverted back to the trust. This rule
specifies the process whereby a breach of the sale terms is
determined and the remedies available to the subdivision of
the state and the trust and should be continued.

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

SCHOOL AND INSTITUTIONAL TRUST LANDS

ADMINISTRATION

Room 500

675E500 S

SALT LAKE CITY UT 84102-2818, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Kevin S. Carter at the above address, by phone at 801-538-
5160, by FAX at 801-355-0922, or by Internet E-mail at
kevincarter@utah.gov

AUTHORIZED BY: Kevin S. Carter, Deputy Director

EFFECTIVE: 11/04/2002

v v
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NOTICES OF RULE EFFECTIVE DATES

These are the effective dates of PROPOSED RULES or CHANGES IN PROPOSED RULES published in earlier editions of
the Utah State Bulletin. These effective dates are at least 31 days and not more than 120 days after the date the

following rules were published.

Abbreviations

AMD = Amendment

CPR = Change in Proposed Rule
NEW = New Rule

R&R = Repeal and Reenact
REP = Repeal

Administrative Services
Risk Management
No. 25406 (NEW): R37-4. Adjusted Utah Governmental
Immunity Act Limitations on Judgments.
Published: October 15, 2002
Effective: November 16, 2002

Commerce
Occupational and Professional Licensing
No. 25202 (AMD): R156-1. General Rules of the Division
of Occupational and Professional Licensing.
Published: September 15, 2002
Effective: October 22, 2002

No. 25148 (AMD): R156-46b. Division Utah
Administrative Procedures Act Rules.

Published: September 1, 2002

Effective: October 3, 2002

Real Estate
No. 25196 (REP): R162-201. Residential Mortgage
Definitions.
Published: September 15, 2002
Effective: November 12, 2002

Community and Economic Development
Community Development, History
No. 25243 (AMD): R212-12. Computerized Record of
Cemeteries, Burial Locations and Plots, and Granting
Matching Funds.
Published: October 1, 2002
Effective: November 4, 2002

Crime Victim Reparations
Administration
No. 25424 (AMD): R270-1. Award and Reparation
Standards.
Published: October 15, 2002
Effective: November 15, 2002

Education
No. 25325 (NEW): R277-108. Annual Assurance of
Compliance by School Districts.
Published: October 1, 2002
Effective: November 4, 2002

No. 25326 (AMD): R277-462. Comprehensive Guidance
Program.

Published: October 1, 2002

Effective: November 4, 2002

No. 25321 (AMD): R277-473. Testing Procedures.
Published: October 1, 2002
Effective: November 4, 2002

No. 25328 (NEW): R277-522. Entry Years
Enhancements (EYE) for Quality Teaching - Level 1 Utah
Teachers.

Published: October 1, 2002

Effective: November 4, 2002

No. 25324 (REP): R277-723. Child Care and Adult Care
Food Program Sponsors of Day Care Homes.
Published: October 1, 2002

Effective: November 4, 2002

No. 25323 (AMD): R277-911. Secondary Applied
Technology Education.

Published: October 1, 2002

Effective: November 4, 2002

Environmental Quality

No. 25154 (NEW): R305-2. Electronic Meeting.
Published: September 1, 2002
Effective: November 8, 2002

No. 25153 (NEW): R305-3. Emergency Meeting.
Published: September 1, 2002
Effective: November 8, 2002

Drinking Water

No. 25312 (AMD): R309-700. Utah Drinking Water
Project Loan, Credit Enhancement, Interest Buy-Down,
and Hardship Grant Program: Policies and Guidelines.
Published: October 1, 2002

Effective: November 15, 2002

No. 25313 (AMD): R309-705. Financial Assistance:
Federal Drinking Water Project Revolving Loan Program.
Published: October 1, 2002

Effective: November 15, 2002

Labor Commission

Safety

No. 25409 (AMD): R616-3. Elevator Rules.
Published: October 15, 2002
Effective: November 15, 2002
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Natural Resources
Wildlife Resources
No. 25356 (AMD): R657-12. Authorization to Hunt From
a Vehicle and Fishing License for the Disabled.
Published: October 15, 2002
Effective: November 15, 2002

No. 25358 (AMD): R657-16.
Stocking.

Published: October 15, 2002
Effective: November 15, 2002

Aquaculture and Fish

Workforce Services
Administration
No. 25299 (AMD): R982-301-103. Regional Councils on
Workforce Services.
Published: October 1, 2002
Effective: November 4, 2002

Workforce Information and Payment Services
No. 25256 (AMD): R994-403-118c. Work Search.
Published: October 1, 2002
Effective: November 4, 2002

End of the Notices of Rule Effective Dates Section
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RULES INDEX
BY AGENCY (CODE NUMBER)
AND
BY KEYWORD (SUBJECT)

The Rules Index is a cumulative index that reflects all effective changes to Utah's administrative rules. The current
Index lists changes made effective from January 2, 2002, including notices of effective date received through
November 15, 2002, the effective dates of which are no later than December 1, 2002. The Rules Index is published
in the Utah State Bulletin and in the annual Index of Changes. Nonsubstantive changes, while not published in the
Bulletin, do become part of the Utah Administrative Code (Code) and are included in this Index, as well as 120-Day
(Emergency) rules that do not become part of the Code. The rules are indexed by Agency (Code Number) and
Keyword (Subject).

DAR NOTE: Because of publication constraints neither index is printed in this Bulletin.

A copy of the Rules Index is available for public inspection at the Division of Administrative Rules (4120 State Office
Building, Salt Lake City, UT), or may be viewed online at the Division’s web site (http://www.rules.utah.gov/).

DAR NOTE: The index may contain inaccurate page number references. Also the index is incomplete in the sense
that index entries for Changes in Proposed Rules (CPRs) are not preceded by entries for their parent Proposed
Rules. These difficulties with the index are related to a new software package used by the Division to create the
Bulletin and related publications; we hope to have them resolved as soon as possible. Bulletin issue information and
effective date information presented in the index are, to the best of our knowledge, complete and accurate. If you
have any questions regarding the index and the information it contains, please contact Nancy Lancaster (801 538-
3218), Mike Broschinsky (801 538-3003), or Kenneth A. Hansen (801 538-3777).
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